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MR  HALLETT'S  ARGUMENT. 


Present — Chief  Justice  Taney,  and  Justices  Wayne,  McLean,  Nelson,  Wood- 
bury, and  Grier.  Justices  Catron  and  Daniel  were  unable  to  sit  in  the  cause, 
being  confined  by  sickness,  and  Judge  McKinley  was  not  present. 

For  the  Plaintiffs,  Nathan  Clifford,  Attorney  General  of  the  United  States, 
and  B.  F.  Hallett. 

For  the  Defendants,  Daniel  Webster,  John  Whipple,  and  Alfred  Bosworth. 


It  being  arranged  that  the  two  causes  should  be  argued  together,  Mr.  Hallett 
opened  for  the  Plaintiffs. 

May  it  ple'VSe  your  Honors — 

The  first  of  these  causes  comes  before  this  Court  by  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode  Island,  upon  a  judgment  pro  forma  against  the 
plaintiff  in  error. 

The  second  is  sent  up  from  the  same  Court  upon  a  certificate  of  division  of  opinion  be- 
tween the  two  Judges. 

Both  causes  involve  similar  questions  and  principles,  and  therefore  may  with  great  pi-o- 
priety  be  argued  together,  the  distinction  between  them  being,  that  in  the  first  the  distinct 
issue  raised  is  the  validity  of  the  People's  Constitution,  which  the  plaintiff  claims  was  in 
force  in  Rhode  Island  ;  and  in  the  second  the  question  is  definitely  raised  as  to  the  force  and 
validity  of  Martial  Law,  under  which  the  defendants  justify  their  acts  of  trespass. 

If  the  new  constitution,  and  laws  under  it,  were  in  force  in  Rhode  Island,  and  the  old 
Charter  Government  rightfully  superseded  thereby,  then  the  justification  of  the  defendants 
fails  in  both  cases.  If,  on  the  other  hand,  that  constitution  was  not  in  force,  but  the  Charter 
Legislature  was  in  fact  the  law-making  power,  yet,  if  they  had  not  the  power  to  declare 
Martial  Law  in  the  manner  they  did,  or  if  the  act  itself,  and  the  proceedings  under  it,  were 
illegal  or  defective,  or  if  the  defendants  have  failed  to  show  their  authority  as  subordinates, 
then  also  the  defence  in  both  cases,  but  especially  in  the  latter,  fails. 

The  first  is  an  action  for  trespass  to  the  property  of  the  plaintiff,  Martin.Luther  ;  the 
second  is  an  action  for  trespass  to  the  person  of  the  plaintiff,  Rachael  liUther. 

The  facts  which  appear  upon  the  record,  and  are  to  be  taken  as  fully  proved,  are  these  : — 

In  June,  1842,  Martin  Luther  was  living  in  the  town  of  Warren,  in  the  State  of  Rhode 
Island,  in  his  own  house,  (which  was  also  occupied  by  his  mother,  Rachael  Luther,)  and 
had  lived  there  for  nearly  forty  years.  On  the  29th  of  June,  in  the  night  time,  the  defend- 
ants, Luther  M,  Borden,  Stephen  Johnson,  William  L.  Brown,  John  H.  Munroe,  William 
B.  Snell,  James  Gardner,  and  John  Kelly,  are  charged  with  breaking  into  the  plaintiff's 


welling  house,  they  being  firmed  with  muskets  and  other  dangerous  weapons,  and  in  a 
menacing  manner  breaking  and  tearing  down  the  doors,  glasses,  windows,  and  furniture,  and 
otherwise  defacing  and  injuring  the  house. 

They  are  also  charged,  in  the  second  suit,  with  a  personal  trespass  upon  the  plaintiff,  Mrs. 
Luther,  an  elderly  lady  of  some  eighty  years  of  age,  by  forcibly,  in  the  night  time,  breaking 
into  her  chamber,  in  Avhich  she  was  sleeping  with  her  maid  servant,  driving  them  from  their 
beds  in  their  night  clothes,  and  with  bayonets  pointed  to  the  breast  and  body  of  the  plaintiff 
and  her  servant,  menacing  and  threatening  to  stab  and  kill  them,  if  they  did  not  disclose 
where  Martin  Luther  was,  and  detaining  them  in  their  night  dress,  and  not  permitting  them 
10  dress  for  more  than  an  hour,  to  their  great  terror  and  alarm. 

These  trespasses  are  obviously  of  a  highly  aggravated  character  ;  a  midnight  invasion  of 
the  rights  of  domicile,  and  an  outrage  upon  personal  security,  under  circumstances  that 
would  call  for  the  highest  exemplary  damages.  The  parties  in  both  suits,  by  these  violent 
proceedings  of  armed  men  against  them,  were  compelled  to  leave  the  State,  in  which  they 
could  find  no  protection  from  law,  and  became  citizens  of  the  State  of  Massachusetts.  It 
Avas  vain  for  them  to  have  sought  redress  in  the  State  Courts  of  Rhode  Island.  Hence  this 
was  precisely  the  case  for  a  resort  to  the  Courts  of  the  United  States,  contemplated  by  the 
framers  of  the  Constitution,  in  order  to  lift  the  questions  that  might  arise  between  citizens  of 
different  States  above  the  partial  influences  of  the  local  tribunals.  And  therefore  this  Court 
has  decided,  in  the  United  States  vs.  Judge  Peters,  [2  Cond.  Rep.,  202,]  and  in  numerous 
other  cases,  that  "  it  remains  the  duty  of  Ihe  Courts  of  the  United  States  to  decide  all  cases 
brought  before  them  by  citizens  of  one  State  against  citizens  of  different  States,  where  a 
State  is  not  necessarily  a  defendant.  And  again  this  Court  say  [in  Elliot  vs.  Piersol,  1  Pet., 
S40,]  that  where  a  Court  has  jurisdiction,  it  has  the  right  to  decide  every  question  which 
occurs  in  the  case."  "  And  in  a  case  so  brought  to  this  Court  on  error  to  the  Circuit  Court 
J)elow,  this  Court  will  consider  the  whole  case,  and  will  decide  on  the  facts  appeai'ing  upon 
the  record."     [Sergeant's  Con.  Law,  43  ;  3  Cranch,  174  ;  9  Wheaton,  733.] 

It  is  under  this  constitutional  rule  of  its  jurisdiction  and  its  duties,  that  the  plaintiffs  in  the 
two  causes  now  in  hearing  ask  the  interposition  and  the  interpretation  of  this  Court  of  the 
last  and  the  highest  appeal  in  matter  of  law. 

They  became  citizens  of  Massachusetts,  and  as  such  commenced  suits  against  the  defend- 
ants in  the  Circuit  Court  for  the  District  of  Rhode  [sland. 

Thus  was  the  history  of  ])ersecution  between  Massachusetts  and  Rhode  Island  reversed. 
Two  hundred  years  before,  Roger  Williams  had  fled  from  Massachusetts  to  find  protection 
against  the  persecution  of  Church  Law  ;  and  now  Rhode  Island  drove  her  citizens  back  to 
Massachusetts,  to  seek  redress  for  outrages  committed  under  the  guise  of  Martial  Law. 

In  the  Circuit  Court  below,  the  defendants  set  up  a  plea  in  justification.  They  admitted 
that  they  had  committed  the  trespasses  complained  of,  doing  no  more  damage  than  they 
affirm  was  necessary  ;  but  they  say  they  Avere  justified  in  law,  because  they  were  enrolled  in  a 
company  of  infjmtry,  in  the  town  of  Warren,  under  the  command  of  John  T.  Child,  duly 
appointed  and  legally  qualified  to  act  in  that  capacity;  and  that,  by  order  of  said  military 
commander,  they  broke  and  entered  the  said  dwelling  house  of  the  plaintiff  in  error,  in  order 
to  arrest  and  take  the  said  plaintiff,  which  they  aver  it  was  lawful  for  them  to  do. 

And  further  the  defendants  say,  that  at  the  time  of  the  alleged  trespass,  large  numbers  of 
men  assembled  in  arms  in  different  i)arts  of  said  State,  made  and  levied  war  upon  said  State, 
and  were  attempting  the  overthrow  of  the  government  of  said  State  by  military  force.  That 
the  Legislature  of  said  State,  duly  and  legally  chosen  and  constituted,  according  to  the  pro- 
visions of  the  charterer  fundamental  law,  and  the  ancient  and  long  established  usages  of  said 
State,  and  in  the  exercise  of  the  legislative  powers  conferred  on  them  by  said  charter  and 
usages,  did  enact  and  establish  Martial  Law  over  said  State  ;  and  that  under  such  authority, 
and  by  order  of  a  military  commander  duly  appointed  by  such  authority,  the  defendants  com- 
mitted the  alleged  trespass. 

To  the  several  pleas  of  the  defendants  the  jdaintiff  replied  de  sua  injuria,  thus  denying  the 
truth  of  the  defendants'  plea,  which  issue  was  joined,  and  upon  this  issue  came  up  the  ques- 
tion of  the  validity  of  the  Charter  Government,  and  the  acts  thereof,  under  which  the  defend- 
ants justified,  and  of  the  new  constitution  and  frame  of  government  adopted  by  the  people  of 
Rhode  Island,  called  the  People's  Constitution,  and  the  acts  and  doings  of  the  Legislature 
under  the  same. 

Thus  far  the  pleadings  in  both  cases  are  alike  ;  but  at  this  point,  with  the  permission  of 
the  Court,  I  shall  leave  for  future  consideration  the  subject  of  Martial  Law,  and  proceed  to 
the  argument,  upon  the  record  in  the  case  of  Martin  Luther. 

In  reply  to  the  justification  which  the  defendants  set  up,  under  the  authority  of  the  Charter 
Governor  and  Legislature,  the  plaintiff  contended  that  the  old  charter  form  of  government, 
and  the  acts  of  the  Legislature  under  which  the  defendants  justified,  were,  at  the  time  of  such 
trespass,  superseded  and  abolished  by  a  ncAV  form  of  government,  and  invalid  so  far  as 
repugnant  to  the  same  ;  which  new  form  of  government  was  then  in  force  as  the  funda- 


iViental  law  of  the  State  ;  and  that  the  Legislature  chosen  by  the  people,  and  aclhig  under  the 
said  new  form  of  government,  and  the  military  and  other  otKccrs  appointed  by  law,  under 
such  legislative  power,  constituted  the  actual  government  of  said  State  ;  and  that  acts  done 
imder  any  assumed  authority,  in  opposition  to  said  constitution  and  laws  so  established, 
were  unlawful  and  void. 

The  question,  therefore,  wa«  directly  between  two  forms  of  government,  both  claiming  to 
Jbe  in  force  at  the  same  time  ;  and  upon  the  construction  of  law,  as  to  wliicli  of  these  forms 
of  government  was  in  legal  existence  at  the  time,  depended  the  issue,  whether  the  defendants 
had  acted  under  law,  or  against  all  law. 

Both  parties  agreed  that  up  to  May,  1842,  the  old  charter  government  of  Rhode  Island 
was  rightfully  in  existence,  lint  the  plaintiii'  maintained  that  it  was  then  superseded  by  the 
new  government  then  organized  under  the  People's  Constitution,  which  had  been  adopted 
Jan.  12,  1842,  to  take  full  effect  in  the  following  May. 

It  followed  that  if  the  charter  government  then  ceased,  neither  the  Martial  Law,  under 
which  the  defendants  justify  the  attempt  to  break  into  his  house  and  seize  Mr.  Luther,  nor 
the  military  commission  and  the  military  orders  of  their  commander,  wore  of  any  avail. 

Plainly,  then,  the  rights  of  the  parties  in  this  cause  can  only  be  decided  by  deciding  that 
issue  distinctly  and  directly  ;  and  in  the  judgment  of  the  ijlaintiffs'  counsel,  and  I  may  add 
of  the  learned  Judge  since  deceased,  who  framed  the  instructions  upon  the  record,  that  issue 
was  intended  to  be  brought,  and  is  brought  before  this  Court  in  such  form  that  it  nmst  be 
met,  and  must  be  passed  upon  in  the  indispensable  exercise  of  the  ordinary  judicial  functions 
of  this  high  tribunal. 

I  do  not  say  this,  may  it  please  your  honors,  as  if  there  were  or  could  be  any  doubt  that 
this  is  the  issue  here,  or  that  this  elevated  tribunal  will  meet  it  as  decidedly  and  calmly  as  if 
it  involved  the  simple  question  of  title  to  a  piece  of  land,  instead  of  the  people's  title  to  their 
great  right  of  self-government. 

But  I  am  not  without  apprehension  that  the  very  eminent  counsel  employed  on  the  other 
side  will  aim  to  get  round  the  issue,  rather  than  to  meet  it,  and  will  labor  rather  to  withdraw 
the  cause  from  your  honors  than  to  permit  it  to  be  decided  on  its  merits. 

They  cannot  and  will  not  deny  the  jurisdiction  over  the  whole  cause,  but  their  brief  clearly 
indicates  that  they  intend  to  treat  it  as  a  political  and  not  a  judicial  question,  and  therefore, 
though  within  the  jurisdiction,  nevertheless  not  within  the  rule  of  decision. 

I  a])preliend,  however,  that  it  will  be  found  imi)racticable  to  evade  the  true  issue  raised 
upon  the  record  in  that  form,  and  that  no  ingenuity  of  counsel  can  satisfy  this  Court  or  the 
conunon  mind,  that  if  the  ])relcnded  Legislature  that  enacted  Martial  Law,  and  the  pretend- 
ed military  officers  who  held  coiiunissions  and  acted  under  it,  were  in  fact  and  law  no  Legis- 
lature and  no  officers,  there  can  be  any  possible  justification  of  breaking  into  the  plaintiff's 
liouse,  under  an  utterly  void  authority. 

And  I  trust,  with  respectful  deference,  that  however  reluctant  this  Court  may  be  to  decide 
incidentaliy  between  the  validity  of  the  two  governments  in  Rhode  Island,  both  claiming  to 
be  the  true  one,  that  nevertheless  they  will  hold,  as  was  held  by  Chief  Justice  Marshall,  iu 
the  nmch  more  delicate  and  exciting  case  of  the  imprisoned  missionaries,  in  Worcester  vs. 
the  State  of  Georgia,  that  the  law  *'  imposes  on  this  Court  the  duty  of  exercising  jurisdiction 
in  this  case,  and  this  duty,  however  un])leasant,  cannot  be  avoided." 

And  to  the  same  point,  in  Owen  vs.  Hall,  [9  Peters,  G07,]  this  Court  say  "the  Supreme 
Court  of  the  United  Stales  is  called  upon,  in  the  exercise  of  its  a]ipellate  jurisdiction,  con- 
stantly to  take  notice  of  and  adniinister  the  jurisprudence  of  all  the  States." 

What  was  the  jurisprudence  of  Rhode  Island  to  govern  this  case,  is  the  precise  question, 
and  no  matter  whether  it  be  a  statute  law  or  a  fundamental  law.  "  The  Supreme  Court  may 
decide  all  cases  between  individuals,  citizens  of  different  States,  and  these  cases  in  some  form 
or  other  involve  every  kind  of  State  power  and  .sovereignty."    [9ih  Dane's  Ab.  Appendix,  52.] 

Strange  then  would  it  be,  if  this  Court  can  construe  State  constitutions,  as  in  the  case  of 
Groves  vs.  Slaughter,  [15  Peters,  450,]  and  the  like,  and  cannot  inquire  whether  they  exist, 
have  been  changed,  or  are  in  force  as  the  supreme  law  for  the  time  covered  by  the  niatler  in 
issue  to  be  determined. 

This  would  be  to  allow  conclusions  to  be  drav/n,  but  to  deny  the  power  of  the  Coiut  to  In- 
quire whether  the  premises  exist. 

The  issue  here  is,  what  was  the  .subsisting  forin  of  government  in  Rhode  Island,  to  cover 
the  trespass. 

Such  being  the  issue,  there  must  be  some  way  of  proving  which  form  of  government, 
(when  under  both  conflicting  laws  are  passed,)  was  in  force  at  the  time  ;  in  other  words,  to 
show  what  is  the  law  to  govern  the  case. 

Ordinarily  the  Court  will  take  notice,  judicially,  of  the  constitution  and  laws  of  a  State, 
But  this  is  only  where  their  existence  is  not  denied,  and  their  repeal  or  nullity  is  not  affirmed. 

When  this  is  disputed,  it  must  be  determined  like  any  other  issue  of  law  and  fact.  In 
every  case  of  the  adoption  of  a  new  constitution  by  a  State,  which  is  constantly  occurring, 
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there  most  be  a  point  of  time  when  the  old  government  expires  and  the  new  takes  effect ;  and 
whenever  this  becomes  matter  of  doubt  or  denial  before  the  Court,  or  whether  in  fact  the 
new  form  superseded  the  old,  the  Court  must  detei'mine  that  issue,  before  they  can  decide 
the  case. 

The  plaintiff,  therefore,  in  this  cause,  proceeded  to  prove  that  the  justification  of  the  de- 
fendants under  the  old  government  was  unavailing,  because  that  government  was  superseded 
by  a  new  constitution  and  an  Executive  and  Legislature  chosen  under  it. 

Possibly  be  may  hare  offered  to  prove  more  than  was  absolutely  necessary  ;  but  the 
question  is,  was  what  be  offered  t»  prove  sufficient  to  establish  the  legal  fact  of  the  supersed- 
ing of  the  old  by  the  nev/  frame  of  goyernment  in  Rhode  Island. 

It  all  depends  on  this,  because  there  is  and  can  be  no  controversy,  that  if  in  fact  the  Peo- 
ple's Constitution  was  the  law  of  Rhode  Island  in  June,  1843,  the  defendants  totally  fail  in 
iheir  justification. 

To  prove  that  it  was  in  force,  the  plaintiff  proceeded  to  put  in  evidence  before  the  Court 
below,  all  the  preliminary  steps  which  led  to  the  adoption  of  the  People's  Constitution  and  its 
adoption  the  12th  of  January,  1842,  by  an  actual  majority  of  all  the  white  male  adult  inhabi- 
tants of  Rhode  Island,  then  living  in  the  State,  and  also  by  a  majority  of  the  whole  number 
of  the  resident  legal  voters  or  landholders,  who  held  the  right  to  vote  under  the  charter  gov- 
ernment. He  also  shoAved  that  there  was  no  existing  provision  in  the  then  existing  frame  of 
government  in  Rhode  Island  for  calling  a  Convention  to  make  a  constitution,  or  for  amend- 
ing the  frame  of  government.  In  short,  the  proof  went  to  establish  the  fiict  that  every  form 
usual  or  proper  to  be  observed,  or  that  ever  had  been  observed,  in  framing  a  constitution  in 
a  State  of  this  Union,  by  a  clear  majority  of  the  people  and  of  the  legal  voters,  had  been 
observed,  in  all  respects,  with  the  single  exception  that  the  old  Legislature  of  Rhode  Island, 
which  was  chosen  by  a  minority  of  landholders,  who  refused  to  extend  suffrage  to  any  person 
but  a  landholder,  would  not  and  did  not  pass  an  act  requesting  or  permitting  the  people  to 
elect  delegates  to  a  Convention  to  make  a  constitution  ;  and  refused,  after  the  constitution 
was  adopted,  and  a  new  government  established  under  it,  to  surrender  the  old  government  to 
the  new  organization,  but  held  out  against  it,  and  by  the  promised  aid  of  all  the  military  and 
naval  forces  of  the  United  States,  at  the  command  of  President  Tyler,  finally  succeeded  in 
putting  down  the  new  government  by  force,  or  rather  prevented  the  Legislature  re- 
assembling, and  successfully  resisted  the  execution  of  its  laws. 

Upon  this  state  of  facts,  the  counsel  for  the  plaintiff  requested  the  Circuit  Court  for  Rhode 
Island  (composed  of  Judges  Story  and  Pitman,)  to  instruct  the  jury  "that  the  constitution 
and  frame  of  government  so  adopted  and  established  was  and  thereby  became  the  supreme 
law  of  the  State  of  Rhode  Island,  and  was  in  full  force  and  effect  as  such,  when  the  trespass 
was  committed  by  the  defendants.  That  a  majority  of  the  free  white  male  citizens  of  Rhode 
Island,  of,  twenty-one  years  and  upwards,  in  the  exercise  of  the  sovereignty  of  the  people, 
through  the  forms  and  in  the  manner  set  forth  in  the  evidence,  (and  especially  in  the  absence 
of  any  provision  for  amending,  altering,  reforming,  or  changing  the  old  frame  of  govern- 
ment,) had  the  right  to  reassume  the  powers  of  government,  and  establish  a  written  constitu- 
tion and  frame  of  a  republican  form  of  government  ;  and  that  having  so  exercised  such  right, 
the  pre-existing  charter  government,  and  the  authority  and  assumed  laws,  under  which  the 
defendants  claimed  to  have  acted,  became  null  and  void,  and  Avere  no  justification  of  the 
trespass  committed  by  the  defendants." 

This  was  the  plaintiffs'  reply  to  the  excuse  set  up  by  the  defendants,  and  if  admitted  by 
the  Court,  it  left  them  without  justification. 

On  the  other  hand,  the  defendants  offered  to  prove  the  existence  of  the  charter  govern- 
ment from  1663,  when  granted  by  Charles  the  Second  ;  its  modification  by  acts  of  the  Legis- 
lature after  the  American  Revolution  ;  and  its  continuance,  notwithstanding  the  acts  of  the 
people  in  framing  a  written  constitution,  as  before  set  forth.  They  also  offered  to  show  that 
the  Charter  Assembly,  on  the  25th  of  June,  1842,  passed  an  act  establishing  Martial  Law, 
as  follows  : — 

"  Be  it  enacted,  S^-c.  The  State  of  Rhode  Island  and  Providence  Plantations  is  hereby 
placed  under  Martial  Law,  and  the  same  is  declared  to  be  in  full  force  until  otherwise 
ordered  by  the  General  Assembly,  or  suspended  by  proclamation  of  his  Excellency  the  Gov- 
ernor of  the  State." 

They  also  offered  to  prove  that  the  defendants,  being  members  of  a  military  company  in 
the  town  of  Warren,  under  the  command  of  John  T.  Child,  were  ordered  by  him  to  arrest 
the  plaintiff,  Martin  Luther,  who  was  supposed  to  be  concealed  in  his  dwelling  house,  and  in 
pursuance  of  that  order,  they  broke  into  the  house  and  searched  the  same. 

The  question  of  justification  under  the  pleadings  was  the  issue  that  was  made  up  between 
the  parties.  There  was  no  trial  by  jury,  and  no  argument  on  either  side,  (in  the  case  of 
Martin  Luther,)  but  upon  the  suggestion  of  the  late  Mr,  Justice  Story,  it  was  resolved  into 


inaUci"  of  law,  "  and  the  Coiivt  pro  forma,  and  ii])on  the  undcrstanditig  of  tlio  parties  to  carry 
up  the  rulings  and  exception  of  the  said  Court  to  the  Supreme  Court  of  the  iJnitcd  States 
refused  to  give  the  instructions  asked  for  by  the  plaintiff,  or  to  admit  in  evidence  the  facts 
offered  to  be  proved  by  the  plaintiff,  but  did  admit  the  testimony  offered  to  be  proved  by  the 
defendants,  and  did  rule  that  the  government  and  laws,  under  which  they  assume  in  their 
plea  to  have  acted,  were  in  full  force  and  effect  as  the  frame  of  government  and  laws  of  the 
State  of  Rhode  Island,  and  did  constitute  a  justification  of  the  acts  of  the  defendants,  as  set 
forth  in  their  pleas." 

The  instructions  were  so  given  and  refused,  in  order  that  the  questions  involved  in  the 
cause  might  be  originally  presented  in  full  bench  here,  with  no  one  of  the  Justices  having 
previously  adjudicated  upon  them  ;  and  this  issue  is  now  here,  in  the  nature  of  an  appeal 
upon  the  matters  of  fact  and  law  set  forth  in  the  record,  the  facts  offered  to  be  proved  by  the 
plaintiffs  being  taken  and  admitted,  in  this  hearing,  as  fully  proved. 

Thus,  may  it  please  your  honors,  in  its  ordinary  aspect,  this  cause  is  merely  an  action  of 
trespass  in  common  form  between  citizens  of  two  different  States  brought  in  the  Circuit 
Court  for  Rhode  Island,  and  rightfully  before  this  Court  by  writ  of  error.  The  parties 
being  citizens  of  different  States  upon  the  record,  the  jurisdiction  cannot  be  questioned  under 
the  constitutional  powers  of  this  Court. 

Upon  this  statement  of  the  issue,  therefore,  we  contend  that  it  will  become  indispensable 
(as  it  seems  to  us,)  for  this  Court,  in  order  to  determine  this  case,  to  decide,  incidentally  to 
the  merits,  whether  the  People's  Constitution  was  in  force  in  Rhode-Island  as  the  funda- 
mental law  of  the  State  ;  and  hence  the  importance  of  this  cause,  as  presenting,  in  fact,  a 
judicial  test,  before  the  highest  tribunal  in  the  land,  whether  the  theory  of  American  free 
government  for  the  States  of  this  LFnion  is  available  to  the  people  in  practice  ;  in  short, 
whether  the  basis  of  popular  sovereignty  is  a  living  i)rincipre,  or  a  theory,  always  restrained 
in  practice  by  the  will  of  the  law-making  power,  and  therefore  subject  and  not  sovereign. 

In  this  view  of  the  aspect  of  this  cause,  it  becomes  necessary  to  go  back  to  fundamental 
principles,  to  determine  which  was  the  existing  form  of  government,  which  was  the  Legisla- 
ture, and  what  Avere  the  laws  in  force  at  the  time  of  the  trespass.  This  is  apparent  froiu 
the  fact  that  by  the  pleadings  the  defendants  admit  they  have  committed  a  trespass,  but 
justify  their  acts  under  the  authority  derived  from  the  Charter  Assembly  and  the  commis- 
sions and  orders  of  military  commanders,  deriving  their  sole  power  from  that  source. 

Now,  in  May,  1842,  a  Legislature,  chosen  by  the  people,  under  the  People's  Constitution, 
were  in  actual  session,  enacting  laws  with  all  the  forms  of  a  constitutional  government,  and 
after  transacting  the  business,  they  had  adjourned,  to  meet  again  in  July. 

In  June,  1842,  the  body  calling  itself  the  General  Assembly  of  Rhode  Island,  chosen,  as 
we  contend,  unlawfully,  after  the  adoption  of  the  People's  Constitution,  and  after  the  elec- 
tion of  general  officers  and  members  of  the  Legislature  under  that  constitution,  held  a  ses- 
sion, as  if  it  were  still  the  law-making  power  of  the  State  ;  and  on  the  25th  of  June  enacted 
Martial  Law  ;  and  on  the  same  day  commissioned  John  T.  Child  as  a  military  officei" — by 
whose  order  to  break  into  the  plaintiff's  house,  the  defendants  justify  that  act. 

Here  are  two  conflicting  powers  that  could  not  lawfully  co-exist,  and  either  the  People's 
Constitution  and  government,  and  the  Legislature  chosen  under  it,  Avere  all  unlawful,  and  in 
fact  violence  against  the  old  government,  or  if  the  people  had  any  right  to  make  a  constitu- 
tion, without  the  consent  of  the  Landholder's  Legislature,  then  the  charter  government  was 
superseded,  and  Martial  Law  and  the  commission  of  John  T.  Child  were  null  ;  and  in  fact 
the  whole  authority  under  which  the  defendants  justify  was  insurrectionary  void,  and 
constitutes  no  excuse  for  a  violation  of  the  I'ight  of  the  plaintiff  to  be  protected  in  his  pro- 
perty and  person  against  seizures  and  searches,  except  under  warrant  issued  by  a  lawful 
magistrate. 

Here,  then,  are  two  bodies  of  men,  both  claiming  to  have  been,  at  the  same  time,  the  law- 
making power  of  a  State.  An  act  passed  by  one  of  them  is  repealed  by  the  other,  and  this 
act  is  called  in  question  in  a  salt  in  the  Courts  of  the  United  States  ;  citizens  of  that  State 
and  a  citizen  of  another  State. 

This  is  precisely  the  issue  over  which  the  Constitution  gives  jurisdiction  to  the  Courts  of 
the  United  States,  to  wit  :  in  all  "  controversies  between  citizens  of  different  States." 

How  can  it  be  tried,  except  by  trying  the  validity  of  the  assumed  law  and  authority  which 
the  defendants  set  up  as  their  justification,  and  which  the  plaintiff  denies  ? 

How  can  that  validity  be  tried,  without  tracing  back  the  law  to  the  assumed  law-making 
power,  and  that  power  to  the  source  from  whence  it  derived  its  authority  .''  In  short,  it  can- 
not be  decided  which  law  was  valid,  without  finding,  first,  who  made  the  alleged  law,  and 
second,  whether  it  was  a  lawful  subsisting  Legislature, 

The  plaintiff  sues  for  a  trespass. 

The  defendants,  admitting  the  trespass,  justify  under  certain  acts  of  the  Charter  Assembly 
of  Rhode  Island,  and  the  commissions  and  orders  of  military  commanders,  deriving-  their 
powers  frozTj  that  aoiirce.    The  plaintiff  avers;  that  this  power  and  these  acts  were  supersed- 
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cd  and  rcpeah^d  hy  i>arainouiit  authority,  and  were  tliorcfure  void.  The  question  is,  tvhic/i 
IS  valid  and  which  must  yield.  And  so  far  it  is  a  conflict  of  authority  upon  the  judicial  con- 
struction of  the  power  to  pass  such  acts  and  issue  such  connuissions  and  orders  and  their 
Jbrce  and  eftect  upon  the  parties  on  the  record. 

This  is  the  general  scope  of  the  inquiry  in  the  argument,  but  it  is  after  all  only  determin- 
ing what  is  the  law  to  govern  this  particular  case.  The  plaintiff  has  suffered  injury,  for 
which  the  law  gives  redress.  The  defendants  admit  the  damage,  but  deny  the  injury,  on  the 
.ground  that  the  common  law,  under  which  he  claims  redress,  was  set  aside,  in  this  particular 
case,  by  other  and  paramount  authority. 

AVe  deny  his  intei'vening  law  or  authority,  and  the  matter  resolves  itself  into  the  construc- 
tion of  the  law  u])oa  the  facts  presented  on  both  sides.  Which  was  and  which  was  not  the 
law  ?  And  however  general  and  broad  may  be  the  principles,  and  whether  a  conflict  as  to 
(he  fundamental  lajv  or  a  statute  law,  the  case  is  exclusively  one  between  citizens  of  two 
States,  to  be  settled  by  the  laws  of  the  State  in  which  the  action  was  brought,  in  deciding 
which  this  Court  incidentally  is  to  say  what  were  the  laws  of  that  State  governing  this  case, 
and  who  had  the  power  of  making  the  law,  and  giving  the  license  claimed  by  the  defendants. 

I  have  been  thus  particular  in  stating  the  issue,  and  the  points  of  decision  it  mvolves,  be- 
cause in  the  defendants'  abstract  of  the  case  it  is  assumed,  and  will  doubtless  be  argued,  "that 
the  Courts  of  the  United  States  can  recognize  no  other  government  in  the  States  of  this 
Union,  except  the  one  represented  in  and  recognized  by  the  Congress  of  the  United  States  ;" 
and  hence  it  is  to  be  inferred  that  this  Court  can  only  recognize  the  old  charter  government 
of  Rhode  Island. 

If  this  proposition  of  the  defendants  can  have  any  meaning,  it  must  be  intended  that  the 
judicial  power,  in  its  decisions,  must  follow  the  political  power  j  a  maxim  which  no  lawyer 
will  deny. 

But  this  maxim  of  public  law  relates  only  to  the  functions  of  the  general  government  in  its 
intercourse  with  foreign  governments,  and  in  the  exercise  of  the  treaty-making  power,  by  the 
Ibrnis  of  recognition  of  independent  States,  and  the  establishment  of  boundaries  and  diplo- 
matic I'elations. 

Numerous  and  uniform  decisions  of  this  Court  (which  will  hereafter  be  cited,)  settle  this 
point. 

It  is  witiiout  pi'ecedent  and  without  mteaning,  if  attempted  to  be  applied  to  the  relations  of 
a  State  to  the  Federal  Government,  under  the  Constitution. 

The  Executive  power  can  neither  recognize  nor  rejiudiate,  can  neither  make  nor  unmake 
a  State  of  this  Union.  The  President  cannot  enfoi'ce  the  laws  of  a  State,  nor  determine 
wJiat  are  or  what  are  not  the  laws  of  such  State.  He  can  only  execute  the  laws  of  the 
United  States,  within  the  several  States. 

And  in  respect  to  the  relations  of  Congress  to  the  sovereignty  of  a  State,  as  a  member  of 
the  Confederacy,  it  has  but  a  single  function  to  exercise,  under  the  Constitution,  namely, 
"new  States  may  be  admitted  by  Congress  into  this  Union." 

When  a  State  is  in  the  Union,  as  were  the  original  States  that  framed  the  Constitution,  or 
is  admitted  by  Congress,  the  whole  political  power  is  exhausted. 

There  is  the  State  and  there  it  remains,  with  no  power  in  Congress  to  exclude  it  from  the 
Union  or  to  question  its  existence  as  a  State,  and  Avith  no  authority  to  pass  upon  its  form  of 
government,  or  to  approve  or  condemn  any  changes  of  that  frame  of  government,  which  may 
be  altered  at  will,  in  the  exercise  of  the  power  of  inherent  sovereignty,  in  determining  what 
shall  be  the  local  institutions  and  the  organic  law  of  such  State  ;  provided  that  they  are  not 
repugnant  to  the  Constitution  of  the  United  States.  And  even  that  is  to  be  determined,  not 
by  the  political  power  of  Congress,  but  by  the  judicial  power  of  the  Supreme  Court,  when- 
ever the  question  of  repugnancy  arises  in  a  case  for  its  decision. 

The  State,  therefore,  once  a  State,  is  always  a  State,  whatever  may  be  its  changes  in  the 
frame  of  government,  provided  the  form  of  government  be  republican.  This  is  the  only  pos- 
sible limitation.  "  The  United  States  shall  guarantee  to  each  State  in  this  Union  a  republi- 
can form  of  government." 

But  even  this,  it  has  been  argued,  is  an  unoccupied  power,  because  Congress  has  pre- 
scribed no  form  of  law  under  which  and  by  whom  it  is  to  be  exei-cised.  It  may  well  be  con- 
sidered as  a  power  which  executes  itself,  but  whether  it  be  so  or  not,  it  is  conclusive  for  the 
purposes  of  this  case,  to  show  that  the  change  of  the  government  of  a  State  is  no  change  of 
the  State,  in  its  federal  relations. 

When  this  objection  touching  the  power  of  guarantee  was  urged  against  the  adoption  of  the 
Constitution  by  its  opponents,  as  sanctioning  an  interference  by  Congress  with  State  rights, 
in  respect  to  their  local  institutions  and  organic  forms,  Mr.  Hamilton  said,  in  the  21st  No,  of 
the  Federalist  : — 

*'  The  inordinate  pride  of  State  importance  has  suggested  to  some  minds  an  objection  to 
the  principle  of  a  guarantee  in  the  j^'ederal  Government,  as  involving  an  ofHcious  interfer- 
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«6tice  m  the  domedtic  concerns  of  the  meniber.s.  A  scruple  of  this  kind  would  deprive  us  ot 
one  of  the  principal  advantai^es  to  be  expected  from  union  ;  and  can  only  flow  from  a  misap- 
prehension of  the  nature  of  the  provision  itself.  It  would  be  no  impediment  to  reforms  of 
the  State  CoRstitiitions  by  a  majority  of  the  people  in  a  legal  and  peaceable  mode.  This 
«'ight  would  remain  undiminished."    {P.  78,  Ed,  ef  1845.] 

To  the  sanre  point,  Mr.  Madison,  is  No.  43  of  the  Federalist,  says  (p.  7^)  ;- 

"The  authority  extends  no  farther  than  to  a  guarantee  of  a  republican  form  of  govern- 
^lent,  which  supposes  a  pre-existing  government  ef  tlie  form  which  is  to  be  guaranteed.  As 
?ong,  therefore,  as  the  existing  republican  forms  arc  continued  by  the  States,  they  are  guar- 
anteed by  the  Federal  Constittition.  Whenever  the  States  may  choose  to  substitute  of Aer 
vepublican  forms,  they  have  a  right  to  do  so,  and  to  claim  the  iederal  guarantee  for 
the  latter."' 

How,  then,  is  Congress  to  "  Tecognize  the  existence  of  a  government  in  the  States  of  this 
Union,"  which  the  defendants  lay  do\vn  with  seeming  gravity,  as  if  it  w^re  a  proposition  to 
he  argued  ?  .    -      i 

The  only  test  they  propose  of  such  recognitioH  is  "the  government  represented  tn  the 
'Congress  of  the  United  States." 

The  answer  is,  that  the  State,  and  not  the  government  merely,  (that  is,  the  old  or  new 
Crame  of  jrovernment,)  is  represented  in  Congress,  That  body  can  judge  of  the  election  and 
return  ef'^its  members,  and  if  there  were  two  sets  of  members  chosen,  it  iiiight  determine 
sunder  which  form  they  were  legally  elected.  But  this  would  determine  nothing  judicially. 
If  It  did,  the  House  might  admit  under  one  authority,  and  the  Senate  under  another,  and 
thus  there  would  be  two  governments  in  the  same  State,  recognized  by  Congress  (as  far  as 
the  two  Houses  can  act  at  all,)  at  the  same  time  ! 

Ancther  and  manifest  absurdity  is  involved  in  this  crude  proposition  of  the  defendants.  If 
ithe  people  of  a  State  had  changed  their  constitution  and  frame  of  government,  just  after  the 
•election  of  Senators  and  Representatives,  that  constitution  could  not  take  effect,  untii  two  or 
«ix  years  after  its  adoption,  when  new  members  should  be  chosen  under  it,  and  be  recognized 
by  Congress.  Hence,  if  there  be  anything  in  the  defendants'  proposition,  the  Supreme 
Court  of  the  United  States  could  not  recognize  the  existence  of  the  new  government,  and  the 
laws  under  it,  until  members  of  Congress  had  been  returned  and  admitted  ! 

Upon  this  theory.  New  York  is  in  part  now  out  of  the  Union,  by  the  change  of  her  gov- 
■ernment  in  1846,  and  Rhode  Island  has  scarcely  got  into  it,  and  for  a  season  at  least  was  an 
alien,  until  her  Senators  and  Representatives  were  all  chosen  under  her  existing  constitution 
of  1843,  and  admitted  to  their  seats. 

I  then  submit  the  preliminary  proposition,  that  upon  the  pleadings  and  the  record  of  this 
case,  the  Court  cannot  determine  the  issue,  whether  a  trespass  was  or  was  not  committed, 
without  first  deciding  what. were  the  constitution  and  frame  of  government  in  force  in  Rhode 
Island  at  the  time. 

And  with  this  view,  and  under  the  permission  of  the  Court,  I  shall  proceed  to  open  this 
eause  upon  the  broad  basis  of  this  argument,  in  its  full  force  and  extent,  covering  the  whole 
ground  of  rightful  changes  of  government  by  the  people  of  the  States  of  this  Union. 

These  preliminary  suggestions  embrace  within  the  issue  three  general  propositions, 

1.  That  the  assumed  authority,  legislative  and  inilitaiy,  and  the  acts  and  orders  under 
which  defendants  justify,  are  invalid  and  insufiicieni. 

2.  That  the  issue  was  properly  before  the  Court  below,  and  it  is  necessary  for  this  Court 
to  pass  upon  it,  in  order  to  determine  the  rights  of  the  parties  on  the  record  in  this  cause. 

3.  That  it  is  a  judicial  power,  and  not  a  political  power,  which  the  Co«rt  is  called  upon 
to  exercise  in  applying  the  rule  of  derision  that  is  to  govern  this  case. 

The  burden  of  proof  is  on  the  defendants  to  show  their  justification,  but  the  plaintiff,  doubt- 
less, must  show,  at  least,  so  far  as  to  set  aside  the  authority  of  the  defendant's  plea,  that 
the  new  government  had  superseded  the  old  form. 

I  [)ropose,  therefore,  to  maintain,  in  the  argument,  the  followiug  points,  which  were  ruled 
against  the  plaintiff,  merely  formally,  in  the  Court  below, 

a.     That  the  People's  Constitution  was  in  force  in  Rhode  Island  in  June,  1842. 

2.  That  the  Legislature  chosen  under  it  was  the  law-making  power. 

3.  That  consequently,  the  pre-existing  Charter  Government  was  superceded  ;  and 

4.  That  the  plaintiff  need  show  such  change  of  government  only  so  far  as  the  justification 
the  defendants  set  up,  under  the  first,  is  concerned. 

In  order  to  sustain  these  propositions,  we  must  first  establish  the  great  basis  upon  which 
alone  they  can  rest  in  the  American  system  of  government,  viz.  : — 

1.  That  the  majority  of  the  people,  or  of  the  legal  voters  of  a  State,  have  a  right  to  estab- 
lish a  ^\Titten  constitution. 
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2.  That  this  is  ])i'e-eniinoa(]y  llieir  right,  in  the  ab.seiice  of  any  piovision  in  the  existing- 
frame  of  government  for  its  amendment. 

3.  That  this  right  is  independent  of  the  wii!  or  sanction  of  the  Legislature,  and  can 
be  exercised  b}'^  the  I'ight  of  eminent  sovereignty  in  the  people,  without  the  form  of  a  prece- 
dent statute  law. 

In  maintaining  these  positions,  I  shall  not  assume  to  rely  upon  my  own  opinions,  for  it 
would  manifestly  be  presumptuous  to  attempt  to  establish  before  this  tribunal  any  fundamental 
theory  of  government  sustained  only  by  the  opinions  of  counsel.  This  is,  of  all  causes,  not 
one  to  be  carried  on  either  side  by  eloquence  or  assertion.  It  is,  pre-eminently,  a  case  for 
argument,  authorit}',  and  constitutional  construction. 

To  present  this  important  cause  before  your  honors,  divested  of  the  false  impressions  that 
may  have  been  attached  to  it,  I  beg  permission,  at  some  length,  to  go  into  the  history  of  the 
origin,  causes,  and  details,  of  the  first  adoption  of  a  written  constitution  bj'  the  people  of 
Rhode  Island,  in  1842. 

1  deem  this  course  essential  to  a  just  appreciation  of  the  merits  of  the  cause  of  popular 
sovereignty  in  Rhode  Island,  and  of  the  men  who  took  the  lead  in  it,  with  equal  right,  and 
with  more  wrongs,  than  our  revolutionary  fathers  had  to  justify  and  impel  them  in  their  work 
of  abolishing  old  and  establishing  new  forms  of  government. 

I  know  that  this  has  been  slurred  as  the  "Dorr  rebellion,"  and  held  up  to  moral  condem- 
nation as  a  mere  riotous  attempt  of  lawless  men  to  seize  upon  and  plunder  the  public  pro- 
pertVj  and  to  overturn  the  government  by  force,  without  the  forms  of  law. 

Hence  the  opponents  of  this  cause  have  usurj)ed  the  title  of  the  party  of  "law  and  order," 
and  have  proclaimed  Governor  Dorr,  and  the  Executive  and  Legislative  government  chosen 
b}'  the  people,  as  rebels  and  insurrectionists. 

In  this  presence,  the  crimination  or  recrimination  of  parties  or  partizans  finds  no  place. 
To  the  extent  of  my  ability,  therefore,  I  shall  seek  to  present  the  issues  alone  that  belong  to 
the  argument.  I  shall  censure  or  asperse  no  man  or  set  of  men,  and  I  only  ask  in  return, 
that  on  the  o.ther  side  the  same  rule  may  be  observed  by  one  of  the  distinguished  counsel  for 
the  defendants,  whose  local  feelings,  if  indulged,  may  here  as  elsewhere,  impel  him  in  the  ar- 
gument, to  sink  the  dignity  of  the  advocate  in  the  personal  resentments  of  the  individual. 

Turning,  then,  to  the  record  of  this  case,  I  will  first  consider — 

What  did  the  plaintiff  offer  to  prove,  in  order  to  establish  a  change  of  government  in 
Rhode  Island,  and  what  is  the  legal  effect  of  that  proof  7 

The  case  which  makes  this  inquiry  indispensable  to  the  issue,  stands  thus  : — 

The  plaintiff  alleges  a  civil  injury,  which  is  admitted,  but  the  defendants  justify,  as 
military  men,  under  the  orders  of  a  military  commander.  Their  authority  must  be  traced  to 
a  legitimate  source  or  povver,  or  it  fails  to  justify.  The  plaintiff  contends  that  there  was  no 
authority  for  such  military  process,  and  this  goes  back  to  the  fact  as  to  the  validity  of  the 
statute  law  and  the  fundamental  law,  upon  which  both  parties  claim  to  stand. 

The  defendants  justify  specially,  and  so  far  take  the  burden  of  proof. 

To  do  this,  they  allege  that  the  Executive,  Legislative,  and  Military  power  of  the  State 
was  at  that  time  in  a  certain  body  of  men  then  acting  under  the  charter,  laws,  and  usages  of 
the  State. 

We  deny  this,  and  say  it  was  in  another  body  of  men,  acting  under  a  written  constitution, 
which  had  become  the  supreme  law  of  the  State,  and  superseded  the  old  forms. 

It  is  not  the  question,  what  was  the  State  of  Rhode  Island.  The  State  is  permanent,  un- 
changeable. The  constitution  is  the  form  of  government,  and  may  be  changed  in  form,  as 
•well  as  a  statute,  if  rightfully  done. 

£tit  who  were  the  men  acting  under  forms  of  law,  clothed  with  the  power  to  make  and  en- 
force laws,  and  what  was  the  law  at  the  time  of  the  admitted  trespass,  and  the  authority  that 
alone  could  justify  defendants'  acts  .' 

They  say  there  had  been  no  change  of  the  organic  law  of  the  State,  and  that  the  same 
forms  of  organization  existed  at  the  time  of  the  trespass,  after  as  well  as  before  the  adoption 
of  the  People's  Constitution. 

We  offer,  then,  to  show,  not  a  revolution  by  force,  but  a  peaceful  change  of  the  organic 
law,  and  the  exercise  of  government  under  it,  as  valid  and  effective  as  the  change  of  a  mere 
statute  law,  or  the  whole  body  of  a  code  of  laws,  by  a  Legislature. 

Now  how  do  we  show  it  i 

By  the  peaceful  forms  of  Conventions  of  the  people,  and  by  the  votes  of  a  majority  of  the 
male  adult  people  and  of  the  legal  voters  of  the  whole  State,  but  without  any  statute  law 
authorizing  the  meetings  and  prescribing  the  mode  of  voting. 

The  defendants'  counsel  will  contend  that  this  last  deficiency  in  the  process  renders  the 
whole  void  ;  and  on  this  single  point,  I  apprehend,  must  rest  the  whole  strength  of  their  ar- 
gument. 

To  test  it  thoroughly,  it  is  necessary  to  investigate  the  history  of  government  in  Rhode 
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Isluuil,  in  onlur  to  iipplv  ihc  rule  of  law  tliat  shall  deteniihie  where  the  source  of  power  Was, 
ut  the  time  of  the  change  in  government  under  the  new  constitution. 

'1  his  will  embrace  three  branches  of  what  may  he  designated  as  the  historical  part  of  the 
argument,  viz  :  1st,  the  history  of  government  before  the  Revolution  ;  2d,  the  changes  after 
the  Revolution  ;  and  3iK  the  proceedings  of  the  people  in  framing  and  adopting  the  first 
written  constitution  in  1842. 

Government  before  the  Revolulion. 

This  was  cuionial,  and  was  derived  from  grants  by  the  King  or  Parliament  by  Great 
Britain. 

The  first  charter  of  1643  was  granted  under  authority  of  the   Parliament  of  England,  em- 

f towering  Robert,  Earl  of  Warwick,  and  Commissioners  associated  with  him,  to  govern  the 
slands  and  Plantations  u|)on  the  roast  of  America,  by  virtue  of  which  the  Earl  of  Warwick 
and  his  associates  granted  unto  the  English  inhabitants  of  the  towns  of  Providence,  Ports- 
mouth, and  Newport,  a  free  charter  of  civil  incorporation  and  government,  that  they  may 
order  and  govern  their  plantations  in  such  manner  as  to  maintain  justice  and  peace  among 
thcm.-elves  and  towards  all  men  with  Avhom  they  shall  have  to  do. 

And  in  this  grant  the  said  Earl  of  Warwick,  as  Lord  High  Admiral,  &c.,  gives  to  the 
aforesaid  inhabilanls  a  free  and  absolute  charter  of  civil  incorporation  by  the  name  of  the  in- 
corporation of  Providence  Plantations,  together  with  full  power  and  authority  to  govern  and 
rule  themselves,  and  such  others  as  shall  hereafter  inha'oit  any  part  of  said  tract  of  land,  by 
such  a  form  of  civil  government  as  by  a  volimlary  consent  of  all  or  the  greatest  part  of  them, 
shall  be  found  most  serviceable  in  their  estates  and  condition,  and  to  that  end  to  make  and 
ordain  such  laws  and  constitutions  as  they,  or  the  greatest  j)art  of  them,  shall  by  free  consent 
agree  unto — conformable  to  the  laws  of  England  so  far  as  the  nature  and  constitution  of  the 
place  will  admit,  reserving  the  final  controlling  power  to  the  grantors.  [See  Charters  of 
Rhode  Island,  and  Leg.  Doc,  p.  3.] 

This  gave  the  power  to  a  majority  of  inhabilanls  to  frame  constitutions,  and  established 
"  a  rule  of  the  j)C0])le."     [Address  of  People's  Convention,  p.  37,  in  1834] 

Jn  March,  1655,  Oliver  Cromwell,  bv  letter  to  the  jiresident,  assistants  and  inhabitants  of 
Rhode  Island,  together  with  the  rest  of  the  Providence  Plantations,  directed  them  to  proceed 
in  their  government  Jiccording  to  the  tenor  of  their  charter.     [Ibid.  p.  5.] 

In  1660,  on  the  restoration  of  Charles  the  Second,  John  Clark,  late  inhabitant  of  Rhode 
Island,  then  residing  in  Westminster,  was  appointed,  l)y  the  principal  Court  of  the  colony, 
their  agent,  to  secure  a  continuance  of  their  just  rights  and  privileges.     [Ibid.  p.  7.] 

He  obtamed  the  charter  of  1663  from  Charles  the  Second,  for  "  the  purchasers  and  free 
inhabitants  of  llhode  Island,  and  the  rest  of  the  colony  of  Providence  Plantations."  This  is 
the  charter  which  the  defendants  set  up. 

It  secured  religious  freedom  to  the  people  and  inhabitants  of  the  colony — that  no  person 
within  the  colony  should  be  molested  for  any  differences  in  opinion  in  matters  of  religion. 

It  ordained  that  William  Brenton  and  others,  and  all  "  such  others  as  now  are  or  here- 
after sh"dl  be  adn^.ittcd  and  made  free  of  the  Company  and  Society  of  the  said  colony,  shall 
be  a  body  corporate  and  politic." 

That  fur  the  managing  of  the  affairs  of  said  company,  there  should  be  a  Governor,  Depu- 
ty Governor,  and  ten  Assistants,  to  be  elected  out  of  the  freemen  of  said  company  ;  and  twice 
a  year,  or  oftener  if  requisite,  the  Assistants,  and  such  of  the  freemen  of  the  company,  viz.  • 
six  for  Newport,  four  for  Providence  and  Warwick,  each,  and  two  for  each  other  town  or 
place,  elected  or  deputed  by  the  major  part  of  the  freemen  of  each  town,  were  to  meet  at 
Newport,  to  advise  and  determine  about  the  affairs  of  the  company. 

With  i)ower  to  choose  and  appoint  so  many  other  persons  as  they  shall  see  fit,  and  shall 
be  willing  to  accept  the  same,  to  be  free  of  the  company,  and  to  elect  such  officers  and  make 
such  laws,  statutes,  forms  and  ceremonies  of  government,  as  seem  meet  for  the  government 
of  the  lands  and  of  the  people  that  do  or  shall  inhabit  or  be  within  the  same,  provided  such 
laws  and  eoiistitutions  be  not  repugnant,  but  as  near  as  may  be  agreeable,  to  the  laws  of  Eng- 
land, considering  the  nature  and  constitution  of  the  people  there,  and  to  regulate  the  manner 
of  all  elections  to  office.  It  also  secured^  to  every  subject  of  England  u'ithin  the  colony,  or 
who  should  go  there  to  inhabit,  and  their  children  born  there,  or  on  the  sea,  all  liberties  and 
immunities  of  free  and  natural  subjects  within  any  of  the  King's  dominions,  to  all  intents  and 
iniy poses. 

At  this  time  there  were  about  '2500  inhabitants.     [2  Bancroft's  Hist.,  p.  64.] 

The  charter  was  held  up  to  all  the  people  at  Newport,  and  approved  by  them. 

I  have  cited  the  substance  of  these  two  charters,  in  order  to  show  that  there  was  no  exclu- 
sion in  either  of  them  of  the  political  rights  of  the  inhabitants.  The  first  expressly  gave  the 
power  to  "a  majority  of  inhabitants  to  frame  constitution'?,'"  and  waa  declared  to  be  ^' a 
iTjle  of  thepcoj.'^t';"  and  not  of  the  landhoUlcrc:. 
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The  last  charter  was  more  in  the  Ibrm  of  a  close  corporatioHj  and  new  members  were  l&l}^ 
admitted  only  by  the  voice  of  the  company. 

The  corporation  was  also  empowered  to  make  laws  and  constitutions  for  the  government 
of  the  people,  provided  they  were  not  repugnant  to  the  laws  of  England.  And  upon  this  pro- 
vision, it  is  only  necessary  to  say^in  passing,  that  the  power,  whatever  it  was,  existed  only 
so  long  as  the  corporation  existed,  under  its  grantor.  Upon  that  relation  ceasing,  as  it  did 
by  the  Revolution,  and  the  disclaimer  of  allegiance  to  Eagknd,  a  new  source  of  power  came 
in.  A  corporation  never  could  subsist  after  the  extinction  of  its  grantor,  unless  it  became  in- 
dependent, and  then  it  must  have  a  new  source  of  power  within  or  without  itself. 

To  affirm  that  the  power  in  the  charter  to  make  laws  or  constitutions  conferred  a  power- 
over  the  people,  which  remained  after  the  Revolution^  would  be  to  affirm  the  self-existence  of 
a  corporation  without  a  grantor,  and  a  republican  government  without  a  people. 

But  there  is  one  provision  in  that  charter  which  affirms  the  equal  rights  of  every  inhab- 
itant, viz.  :  that  every  subject  of  England,  in  the  colony,  or  who  should  go  there  to  inhabit^ 
and  their  children,  should  enjoy  "  all  liberties  and  immunities j  to  all  intents  and  purposes,  of 
free  subjects,  icithin  any  of  the  King''s  dominions." 

Hence,  if  any  power  given  by  the  charter  was  inherited  therefrom  by  the  landholders- 
of  Rhode  Island,  as  some  pretend,  the  people  also  inherited  under  it  all  liberties  and  immu- 
nities belonging  to  the  whole  community,  as  "the  free  inhabitants  of  Rhode  Island," 

The  whole  of  the  difficulties  in  Rhode  Island  between  the  landholders  and  the  people  have 
grown  out  of  the  restrictions  by  the  former  upon  the  political  rights  of  the  latter.  In  this 
respect  there  was  a  constantly  increasing  usurpation. 

The  limitations  of  suffrage  were  all,  in  fact,  departures  from  and  violations  of  the  spirit  of 
the  charters. 

At  first  the  whole  people  assembled,  in  mass,  at  Newj)ort,  and  enacted  laws.  It  was  a  de- 
mocracy without  representation.  In  1663,  the  voters  Avho  could  not  attend  in  person  gave 
their  votes  for  general  officers  in  town  meeting,  and  those  votes,  called  ^roa;/es,  were  sent  to 
the  Assembly  to  be  counted.  This  is  the  origin  of  the  term^rox  being  used  in  Rhode  Island 
to  designate  the  ticket  which  contains  the  names  of  the  candidates.  In  1760  all  voters  were 
compelled  to  give  their  votes  in  their  respective  towns. 

In  1663-4,  we  find  the  first  limitation  of  sufli-age,  and  with  it  a  monstrous  outrage  upon  the- 
charter,  and  upon  the  distinguishing  principle  of  Roger  Williams,  the  founder  of  religious 
freedom. 

Jn  that  year,  the  Assembly  expressly  excluded  all  Roman  Catholics  from  the  exercise  of 
political  rights. 

Some  doubt  has  been  raised  as  to  the  precise  date  of  this  enactment,  whether  in  1663  or 
1719,  but  it  appears  in  the  first  published  revision  of  the  laws,  in  1730.  Chalmers,  chief 
clerk  in  the  Plantation  Office,  in  England,  who  had  access  to  the  original  documents,  affirms 
it  to  be  of  the  date  of  1664. 

Mr.  Eddy,  the  late  learned  Secretary  of  State,  examined  the  colonial  records,  and  doubted 
the  existence  of  this  act  till  1719.  He  also  suggested  the  possibility  of  an  interpolation,  but 
could  find  no  evidence  to  support  it.  All  that  can  be  urged,  in  palliation,  may  be  found  in 
Knowles's  Life  of  Roger  \\  iUiams,  p.  321.  [See  also  Address  ot  the  People's  Convention^ 
1834,  p.  42,  and  R.  I.  Charters  and  Leg.  Documents,  p.  23.] 

The  evidence  I  hold  in  my  hand  is  conclusive  as  to  the  bigotry  of  the  Assembly  under 
the  charter.  It  is  a  copy  of  twa  acts,  certified  by  Mr.  Henry  Bowen,  Secretary  of  State. 
The  first  is  a  copy  of  an  act^  first  published  in  the  first  edition  of  Colony  Laws,  in  17-30,  en- 
titled "  An  act  for  declaring  the  rights  and  privileges  of  His  Majesty's  subjects  within  this 
colony,  passed  by  the  General  Assembly,  holden  at  Newport,  ou  the  first  day  of 
March,  1663." 

The  second  section  provides — 

"  That  all  rights  and  privileges,  granted  to  this  colony  hy  His  Majesty's  charter,  be  entire 
ly  kept  and  preserved  to  all  His  Majesty's  subjects  residing  in  or  belonging  to  the  same — 
and  that  all  men  professing  Christianity,  and  of  competent  estates,  and  of  civil  conversation, 
who  acknowledge  and  are  obedient  to  the  civil  magistrate,  though  of  different  judgments  in 
religious  affi^iirs,  (Roman  Catholics  omly  excepted,)  shall  be  admitted  freeuicn,  aud  shall 
have  liberty  to  choose  and  be  chosen  officers  in  the  colony,  both  military  and  civil." 

This  disqualification  was  not  removed  until  the  24th  day  of  Februaiy,  17S3,  seven  years  af- 
ter ibe  Revolution 
It  was  then  enacted — 

"  That  all  the  rights  and  privileges  of  the  Protestant  citizens  of  this  State,  as  declared  in 
and  bj'  an  net  passed  the  first  day  of  March,  .4.  i?.  one  thousand  six  htmdred  and  sixty-three,, 
(1663)  be  and  the  same  arc  hereby  extended  to  Rom-^n  Catholic  citizens  ;  tind  that  they,  be- 
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ing  of  competent  esitcites  aiul  uf  civil  conversation,  and  acknowledging  and  paying  obedience 
to  the  civil  magistrale,  shall  be  admitted  freemen,  and  shall  have  liberty  to  choose  and  be 
chosen  civil  and  military  officers  within  the  Slate,  any  exception  in  said  act  to  the  contrary 
notwithstanding." 

This  lagt  recited  act  of  repeal  affirms  beyond  all  doubt  the  existence  and  the  date  of  the 
preceding  act,  and  thus  we  have  the  fact,  that  in  the  face  of  the  first  principle  of  her  charter 
and  her  founder,  the  Assembly  of  Rhode  Island  utterly  disfranchised  citizens  on  account  of 
their  religious  belief,  and  this  act  remained  openly  published  in  her  statute  books  from  1730 
to  1783,  a  period  of  fifty-three  years. 

With  this  starting  point  in  the  disregard  of  religious  freedom  by  the  Rhode  Island  Assem- 
bly, we  shall  be  less  surprised  at  the  subsequent  violations  of  the  civil  rights  secured  in  the 
charter,  by  the  usurpations  and  encroachments  of  the  same  body,  from  1663  down  to  1842, 
Avhen  they  passed  what  has  been  called  the  "  Jilgerine  act,''  under  which  Martin  Luther,  the 
plaintiff  in  this  cause,  was  actually  imprisoned  six  months,  and  co  npelled  to  pay  a  fine  of 
five  hundred  dollars,  for  the  crime  of  peacefully  presiding  as  Moderator  in  a  town  meetmg  ni 
Warren,  under  the  People's  Constitution  ! 

[Mr.  BoswoRTH — He  was  imprisoned  but  not  fined  !] 

Mr.  Hallett— The  learned  counsel  is  mistaken.  That  act,  which  I  deny  ever  was  law, 
imposed  both  penalties  without  mitigation,  and  the  Supreme  Court  of  Rhode  Island  sentenc- 
ed Mr.  Luther  to  both.  He  suffered  the  imi)risomnent,  and  the  friends  of  freedom  m  Rhode 
Island  and  other  States  raised  the  fine  by  subscription,  in  which  no  man,  I  believe,  was  al- 
lowed to  give  over  ten  cents,  and  that  money  has  gone  into  the  Treasury  of  Rhode  Island. 

Thus  early  began  the  restriction  of  civil  and  religious  rights.  In  1665  the  Quakers  were 
laid  under  certain  disabilities. 

In  the  same  year,  1665,  the  qualifications  for  voters  were  all  men  of  competent  estates  and 
civil  conversation.  . 

In  1666,  "  freemen  of  the  towns  as  should  be  by  the  towns  judged  deserving."  This  was 
another  early  departure  from  the  charter,  which  gave  the  power  of  admission  to  the  com- 
pany and  not  to  the  towns. 

In  December,  1636,  Sir  Edmund  Andross,  agreeably  to  his  order  from  King  James,  dis- 
solved the  government  and  assumel  the  administration.  The  revolution  of  1688  put  an  end 
to  his  power,  and  the  colony,  not  without  interruptions,  resumed  its  charter.  [See  1  Elliot's 
Debates,  Ed.  of  1836,  p.  23  5  History  of  Colonial  Government.] 

Not  until  after  this  ditl  the  Assembly  impose  a  landed  (pialification. 

In  1723,  the  first  land  qualification  was  enacted,  viz.  :  freeholders  of  lands  of  100  ])ounds 
value,  or  40  shillings  rent,  or  the  oldest  son  of  such  freeholder.  In  1729,  raised  to  200  pounds 
and  10  pounds  per  annum.  In  1742,  an  act  was  passed  to  increase  the  restrictions,  and  so 
little  did  the  Assembly  know  of  their  own  charter,  that  in  the  preamble  to  this  act  they  actu- 
ally recite,  in  justification,  a  "  whereas  that  it  is  provided  in  the  charter  that  none  shall  be  ad- 
mitted freemen  but  such  as  are  of  competent  estates,"  &c.,  when,  in  fact,  there  is  no  such  pro- 
vision, nor  anything  like  it,  in  the  charter  !     [See  Leg.  Doc,  p.  23.] 

In  1746,  the  land  qualification  was  increased  to  400  pounds,  or  a  rent  of  20  pounds,  the 
candidate  to  stand  propounded  in  open  town  meeting  three  months. 

In  1762,  the  value  of  the  land  required  was  reduced  to  40  pounds  and  a  rent  of  40  shillings  ; 
and  in  1798,  it  Avas  fixed  at  134  dollars,  clear  of  all  incumbrances,  and  a  land  rent  of  7  dol- 
lars, and  in  this  form  it  remained  until  the  adoption  of  the  People's  Constitution,  in  1842. 

The  Eevolulioii,  in  1776. 

This  review  brings  us  up  to  the  period  of  the  Kevolution,  in  1776.  That  movement  was 
the  act  of  the  whole  people. 

And  here  I  can,  with  pleasure,  present  a  pre-eminent  claim  on  the  part  of  Rhode  Island, 
over  all  the  colonies,  to  the  first  authentic  act  dissolving  all  allegiance  to  Great  Britain. 

May  4th,  1776,  the  Assembly  passed  an  act  repealing  an  act  for  the  more  effectually  secur- 
ing to  His  Majesty  the  allegiance  of  his  subjects,  and  altering  the  forms  of  commissions,  of 
all  writs  and  processes  in  Court,  and  of  the  oath  prescribed  l)y  law.  [Charters  and  Leg. 
-  Doc,  p.  31.] 

In  May,  1776,  the  arms  of  the  State  first  appeared  on  the  Schedules,  and  concluded  with 
God  Save  the  United  Colonies. 

This  was  a  bold  act  for  that  little  colony,  for  at  one  blow  it  abolished  the  charter  and  with 
it  all  fealty  to  the  Crown. 

Where  did  the  Assembly,  the  creature  of  that  charter,  get  the  power  to  set  up  political  or- 
ganization for  themselves  but  from  the  people,  and  by  the  same  right  of  popular  sovereignty 
which  was  exercised  by  the  people  when  they  adopted  their  constitution  in  1842  ? 

Rhode  Island  preceded  Virginia  in  this  act  of  iiidcpcudence  by  twelve  days.     Virginia  pro- 
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posed  the  lirat  Continental  CongroeS  in  1774.  After  the  Colonial  Legislatnrc  had  been  did- 
solved,  and  the  Governor  refused  to  call  them  together,  the  deputies  of  the  House  of  Bur- 
gesses assembled  in  their  private  capacity,  in  Convention,  and  assumed  the  powers  of  gov- 
ernment as  one  bod}', 

August  26,  1775,  the  deputies,  in  General  Convention,  declared  that  a  causeless,  hasty  dis- 
solution of  the  Assembly,  by  Lord  Dumnore,  drew  the  representative  body  to  the  unhappy 
dilemma  of  either  sacrificing  the  most  essential  interests  of  their  constituents,  or  of  meeting 
in  General  Convention  to  assert  and  preserve  them.  In  March,  1775,  the  delegates  of  the 
people  met  in  full  Convention,  the  most  numerous  assembly  that  had  ever  been  known  in  the 
colony,  and  made  provision  for  the  general  safety.  Subsc([uently  the  Governor  called  the 
Assembly  together,  but  refused  to  act  with  them,  and  they  adjourned,  and  then  met  in  Con- 
vention as  private  citizens.  And  they  say — "to  preserve  the  peace  and  good  order  of  the 
community,  we  are  driven  to  the  very  disagreeable  necessity  of  supplying  the  present  want 
of  government,  by  appointing  ])roper  guardians  of  the  rights  and  liberties"  of  our  country. 
But  lest  our  views  and  designs  should  be  misrepresented,  we  again  publicly  and  solemnly  de- 
clare before  God  and  the  world,  that  we  do  bear  faith  and  true  allegiance  to  His' Majesty 
George  the  Third,  and  that  we  will  defend  him  and  his  government,  as  founded  on  the  laws 
and  well-known  principles  of  the  Constitution."  But,  they  add,  we  are  determined  to  main- 
tain our  just  rights  and  privileges  at  every  even  at  the  extremest  hazard.  [See  Journal  of 
Convention,  Richmond  Ed.,  1816,  p.  17. 

This  declaration  did  not  disclaim  but  affirmed  allegiance  to  the  Crown,  May  15,  1776,  the 
Convention,  acting  as  delegates,  deputed  by  the  several  counties  and  corporations  in  the  colo- 
ny and  dominion  of  Virginia  to  represent  them  in  General  Convention,  "  Resolved  unani- 
mously. That  a  committee  be  appointed  to  prepare  a  Declaration  of  Rights,  and  such  a  plan 
of  government  as  will  be  most  likely  to  maintain  peace  and  order  in  the  colony,  and  secure 
substantial  and  equal  liberty  to  ths  people." 

This  was  the  first  authentic  act  of'the  people  of  Virginia  throwing  off  allegiance  to  the 
Mother  Country.  Edmund  Randolph,  Patrick  Henry,  Madison,  George  Mason,  and  others, 
were  that  committee.  They  reported  the  celebrated  Declaration  of  liights,  which  has  formed 
the  basis  of  nearly  every  similar  declaration  since  adopted  by  the  Colonies  and  States,  and 
therein  laid  the  great  corner-stone  of  freedom,  upon  which  the  Declaration  of  Independence 
of  the  United  States  and  the  government  of  every  State  in  this  Union  is  founded,  viz.  : — 

"That  a  majority  oi'  the  commonity  hath  an  indubitable,  unalienable,  and 
indefeasible  right  to  reform,  alter,  or  abolish  government,  in  such  manner  as 
shall  be  judged  most  conducive  to  the  common  weal." 

This  report  was  made  in  the  Convention,  May  27,  1776,  and  was  debated  until  June  12th, 
■when  it  was  fully  adopted. 

June  24th,  the  same  committee  reported  "  a  plan  of  government,"  or  constitution,  which 
was  adopted  June  29th,  and  this  was  the  first  written  constitution  emanating  from  the  people 
through  their  immediate  representatives,  which  was  ever  adopted  in  the  history  of  govern- 
ment, except,  perhaps,  the  brief  but  emphatic  written  Declaration  of  Rights,  that  all  should  be 
governed  by  equal  laws,  wdiich  was  signed  in  the  harbor  of  Provincetown,  on  board  the  May 
Elower,  the  eleventh  of  November,  1620. 

For  a  full  explanation  of  these  acts,  so  honorable  to  Virginia  as  the  pioneer  in  free  govern- 
ment, founded  on  the  collected  will  of  the  people  alone,  reference  may  be  had  to  the  Journal 
of  the  Convention,  before  cited,  pp.  27,  23,  17,  22,  42,  43,  and  78.  Also  Burke's  Hist,  of  Va., 
pp.  378,  332,  407,  415,  418,  421,  and  429.  See  also  Judge  Tucker's  opinion,  in  Kamper  vs. 
Hawkins,  1  Virginia  Cases,  p.  71,  and  note.  Burke's  single  volume,  however,  is  but  an  im- 
perfect chronicle  of  the  great  })eriod  of  the  Revolution,  and,  I  am  sorry  to  say,  the  history  of 
Virginia  still  remains  tolje  w^ritten. 

'1  he  result  of  this  historical  parallel  is,  that  Rhode  Island  was  the  first  of  the  colonies  that 
threw  off  allegiance,  and  Virginia  the  first  to  adopt  a  Declaration  of  Rights  and  a  plan  of 
poijular  government. 

The  subsequent  history  of  government  in  Rhode  Island  will  show  how  the  glory  of  the  first 
act  of  the  assumption  of  the  power  of  government  in  the  name  of  the  people  has  been  tar- 
nished by  the  pertinacious  resistance  of  her  minority  Assembly,  for  more  than  sixty  years,  to 
a  form  of  government  that  should  be,  in  the  language  of  her  first  charter,  "a  rule  of  the 
people." 

The  first  to  proclaim  a  government  of  the  people,  she  has  been  the  last  of  all  the  States  in 
which  the  people  have  been  able  to  establish  their  right  to  participate  in  government. 

And  but  for  the  righteous  struggle  of  those  who  framed  and  adopted  the  People's  Constitu- 
tion of  1842,  Rhode  Island  now,  if  not  forever,  would  have  been  in  practice,  but  not  in  right, 
a  mere  minority  landholders'  corporation. 

Another  and  earlier  act  of  her  Assembly  also  condemns  all  her  subsequent  history. 

In  June,  1774,  the  Asseiiibly  of  Rhode  Island  passed  resolutions,  after  the  Boston  port  act, 
respecting  the  alarming  condition  of  the  colonies,  in  which  they  complain  of  the  deplorable 
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condition  of  the  colonies,  when  by  an  ad  of  Farliamcnl,  in  which  the  subjects  in  Jlmericu  have 
not  a  siTigle  voice,  and  ivithoul  being  heard,  they  may  be  divested  of  property  and  deprived 
of  liberty. 

They  also  declared  that  a  firm  and  inviolable  Union  of  all  the  colonies,  in  councils  and 
measures,  is  absolutely  necessary  for  the  preservation  of  their  rights  and  liberties,  and  re- 
commended a  Convention  of  Representatives  from  all  the  colonies.     [Leg.  Doc,  p.  36.] 

The  first  Congress  assembled  September,  1774.  The  General  Assembly  of  Rhode  Island 
appointed  delegates  in  June,  1774  ;  also  in  1775,  who  voted  for  the  Declaration  of  Indepen- 
dence. 

July  18th,  1776,  the  General  Assembly  adopted  the  Declaration  of  Independence.  [Page 
39  of  Leg.  Doc] 

The  Legal  Effect  of  the  Declaration  of  Independence  upon  Government. 

This  comes  next  in  order,  in  tracing  the  source  of  power  in  Rhode  Island. 

By  that  act,  the  sovereignty  vested  in  the  people,  and  the  Legislature  was  divested  of  all 
power  to  define  or  limit  it. 

"  The  Declaration  of  Independence  made  a  Colony  a  State  in  an  instant,"  says  Mr,  Dane, 
in  his  Abridgment,  vol.9,  app.  19.  "A  State  changes  its  form  of  government  when  it 
changes  its  source  of  power  and  absolves  its  original  allegiance." 

Thus  he  says  that  New  Jersey,  Virginia,  &c.,  in  177G,  made  a  new  constitution  and  a  new 
organized  government  solely  on  American  princijjles,  and  with  a  source  of  power  exclusively 
American.  And  on  p.  25 — "  The  original  sovereignty  of  a  whole  people  nmst  be  noticed  as 
the  fountain  of  all  deleg.itcd  power." 

Mr.  Justice  Story,  in  the  1st  of  his  Commentaries  on  the  Constitution,  p.  199,  says  : — 

"  The  Declaration  of  Independence  has  always  been  treated  as  an  act  of  paramount  and 
sovereign  authority,  complete  and  perfect /?cr  se,  and  ipso  facto,  making  an  entire  dissolution 
of  all  political  connexion  with,  and  allegiance  to.  Great  Britain,  and  this  not  merely  as  a 
practical  fixct,  but  in  a  legal  and  constitutional  view  of  the  matter  by  Courts  of  Justice." 
[See  2  Dallas,  470.] 

Where,  then,  was  the  sovereignty, — the  controlling  power  over  the  colony  and  people  of 
Rhode  Island,  and  over  the  Legislature  ? 

All  legislation  up  to  that  time  was  subject  to  the  King  ami  Parliament.  Do  the  Rhode 
Island  charter  {larty  claim  as  successors  to  the  King  ?  But  there  can  be  no  succession  to 
sovereignty'  in  free  institutions. 

See  C.  J.  Jay,  in  2  Dall.,  p.  219.  "  At  the  Revolution  the  sovereignty  devolved  on  the 
people,  and  they  are  truly  the  sovereigns  of  the  country  ;  but  they  are  sovereigns  without 
subjects,  (unless  the  African  slaves  among  us  may  be  so  called,)  and  have  none  to  govern 
but  themselves.  The  citizens  of  America  arc  equal  as  fellow-citizens  and  as  joint  tenants  in 
the  sovereignty." 

Jlftcr  this  ivhat  were  the  authentic  acts  of  the  people,  or  the  nearest  to  it,  establishing  a 
form  of  government  ? 

Washington  says  :  "The  basis  of  our  political  systems  is  the  right  of  the  people  to  make 
and  alter  their  constitutions  of  government.  Hut  the  constitution  which  at  any  time  exists, 
till  changed  by  an  explicit  and  authentic  act  of  the  ivhole people,  is  sacredly  obligatory  upon 
all." 

From  the  Declaration  of  Independence,  which  annulled  the  old  source  of  power,  we  pass 
to  the  next  authentic  act  touching  government  in  Rhode  Island — the  adoption  of  the  Consti- 
tution of  the  United  States.  ' 

This  is  remarkable,  as  the  only  action  concerning  government  in  a  popular  form,  namely, 
by  a  Convention,  which  ever  took  place  in  Rhode  Island  from  the  date  of  the  Revolution  to 
the  framing  of  the  People's  Constitution  in  1342. 

Rhode  Island  was  the  last  of  the  thirteen  States  to  come  into  the  Union.  In  1773,  she 
joined  the  Confederation,  but  from  that  period  her  Assembly  indicated  want  of  patriotism 
and  respect  to  law.  The  articles  of  Confederation  could  not  be  amended  without  tihe  consent 
of  all  the  States,  and  in  a  great  crisis  she  interposed  her  veto  against  all  the  other  States, 

When  the  Confederation  proved  ineffective,  she  refused  to  send  delegates  to  theConven- 
tion  to  amend  it.  All  this  recusancy,  which  brought  down  upon  her  the  pungent  rebukes  of 
Madison,  Morris,  Randolph,  Lee,  Iredell,  Pendleton,  Gor-ham,  and  others  of  the  statesmen 
and  patriots  of  that  day,  including  her  ovvH  Varnum  and  Greene,  was  the  work  of  her  mi- 
nority Landholders' Assembly,  and  not  of  the  people.  •"'  ■  ' 

They  sacrificed  every  possible  principle  of  honesty  and  sound  government  in  ujiholding 
their  paper  money  system.  To  enforce  this  as  a  legal  tender,  they  .abolished  the  trial  by  jury, 
and  by  a  summary  process,  without  appeal,  despoiled  men  of  their  property,  dejM-ived  them 
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of  all  thelf  elective  franchises,  and  sent  theiu  to  prison,  for  refusing  to  sell  their  goods  for  the 
trash  which  the}'  called  money. 

This  violation  of  all  the  obligations  of  contracts  went  on  until  the  celebrated  case  of  Tre- 
vett  vs.  Weedcn,  (cited  in  1  Story's  Comm.,  p.  469,)  occurred  in  1787,  in  which  the  defend- 
ant, a  butcher,  was  arraigned  before  the  Court,  for  not  selling  his  meat  for  paper.  James 
M.  Varnum,  an  eminent  lawyer,  appeared  in  that  cause,  and  assuming  English  liberties  and 
common  law  rights  as  the  uawritten  constitution  of  Rhode  Island,  he  prevailed  on  the  Judges 
to  pronounce  the  j)aper  money  law  void.  The  Judges,  for  this  act,  were  arraigned  before 
the  Assembly,  who  proceeded  to  rebuke  and  depose  them  ;  but  the  eloquence  of  Varnum  in 
their  defence,  backed  by  the  silent  power  of  the  non-voting  people,  terrified  the  usurpers, 
and  they  dismissed  the  Judges  from  their  bar.  The  English  language  has  rarely  been 
made  lo  express  higher  eloquence  than  is  found  in  the  full  report  by  himself  of  the  argument 
of  General  Varnum,  printed  by  John  Carter,  of  Providence,  in  1787. 

In  looking  back  to  the  early  history  of  the  government  of  Rhode  Island  under  the  charter, 
this  and  other  incidents  cannot  fail  to  suggest  the  singular  inapproi)ri:iteness  of  the  successors 
of  that  government,  in  the  Charter  Assembly,  claiming,  in  their  opposition  to  American  libei-- 
ties  and  the  rights  of  the  people,  to  be  the  party  of  "  law  and  order." 

The  opinion  which  General  Varnum  held  of  the  General  Assembly  of  his  own  State  is  very 
emphatically  expressed  in  his  letter  to  General  Washington,  giving  the  reasons  why  Rhode 
island  refused  to  join  the  Convention  and  come  into  the  Union  : — 

"New  Port,  June  ISth,  1787. 
Permit  me,  sir,  to  observe,  that  the  measures  of  our  present  Legislature  do  not  exhibit  the 
real  character  of  the  State.  They  are  equally  reprobated  and  abhorred  by  gentlemen  of  the 
learned  professions,  by  the  whole  mercantile  body,  and  by  most  of  the  respectable  farmers 
and  mechanics.  The  majority  of  the  administration  is  composed  of  a  licentious  number  of 
men,  destitute  of  education,  and  many  of  them  void  of  principle.  From  anarchy  and  confu- 
sion they  derive  their  temporary  consequence  ;  and  this  they  endeavor  to  prolong  by  de- 
bauching the  minds  of  the  common  people,  whose  attention  is  wholly  directed  to  the  abolition 
of  debts,  public  and  private.  With  these  are  associated  the  disaffected  of  every  description, 
particularly  those  who  were  unfriendly  during  the  war.  Their  paper  money  system,  founded 
in  oppression  and  fraud,  they  are  determined  to  support  at  every  hazard  ;  and  rather  than 
I'clinquish  their  favorite  pursuit,  they  trample  upon  the  most  sacred  obligations.  As  a  proof 
of  this,  they  refused  to  comply  ^vith  a  requisition  of  Congress  for  repealing  all  laws  repug- 
nant to  the  treaty  of  peace  with  Groat  Britain  ;  and  urged,  as  their  principal  i-eason,  that  it 
would  be  calling  in  question  the  propriety  of  their  former  measures." 

In  the  Virginia  Convention  for  the  adoption  of  the  United  States  Constitution,  (among  oth- 
er strictures  which  may  be  found  in  2  Elliot's  Debates,  pp.  51,  S3,  92,  154,  l7l,  and  457,) 
Governor  Randolph  said,  "  Rhode  Island  has  been  in  one  continued  train  of  opposition  to 
national  duties  and  integrity,"  And  Mr.  Lee,  of  Westmoreland,  said,  "  that  small  State 
has  so  rebelled  against  justice,  and  so  knocked  down  the  bulwarks  of  probity,  rectitude,  and 
truth,  that  nothing  rational  or  just  can  be  expected  from  her." 

By  this  conduct  of  her  Asseml)ly,  Rhode  Island  became  isolated  as  to  the  Union,  and  Con- 
gress, by  a  special  act,  placed  her,  in  res[)ect  to  the  States,  on  the  footing  of  foreign  nations, 
as  to  the  duties  on  her  exports. 

Jldoption  of  the   United  States  Constitution  by  Rhode  Island. 

The  Assembly  was  at  last  brought  to  its  senses,  or  better  men  were  chosen,  and  in  Janu- 
ary, 1789,  the  Legislature  called  a  Convention  to  adopt  the  Constitution.  The  act  was 
merely  advisory  and  not  compulsory.  It  recommended  to  the  freemen  to  elect  delegates  to  a 
Convention  ;  and  thus,  so  far  as  the  legal  voters  were  concerned,  referred  the  action  upon 
the  Constitution  to  the  peojjle. 

This  was  the  first  Convention  on  government  ever  held  in  Rhode  Island.  It  was  the  High- 
est to  any  authentic  act  of  the  people  which  her  history  exhibits  down  to  1841  ;  and  hence 
its  action  had  a  higher  sanction  than  that  of  any  Legislative  body. 

May  29,  1790,  the  Convention  ratified  the  Constitution  of  the  United  States,  and  at  the 
same  time  adopted  and  proclaimed  a  Bill  of  Rights.     [Elliot's  Debates,  223.] 

The  Bill  of  Rights  of  1790. 

"  We,  the  delegates  of  the  joeopZe  of  the  State  of  Rhode  Island,  Sic,  duly  elected,  and  hav- 
ing maturely  considered  the  Constitution  for  the  United  States  of  America,  and  having  also 
seriously  and  deliberately  considered  the  present  situation  of  this  Stats,  do  declare  and  make 
known — ■ 
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I'^irst.  That  there  are  certain  natural  rights  of  which  men,  when  they  form  a  social  coin- 
pact,  cannot  deprive  or  divest  their  posterity,  among  which  are  the  enjoyment  of  life  and  lib- 
erty, with  the  means  of  acquiring,  possessing,  and  protecting  property,  and  pursuing  and  ob- 
taining happiness  and  safetj\ 

Second.  That  all  power  is  naturally  vested  in  and  consequently  derived  from  the  people  ; 
that  magistrates,  therefore,  are  their  trustees  and  agents  and  at  all  times  amenable  to  them. 

Third.  That  the  powers  of  government  may  be  reassumed  by  the  people,  when- 
soever IT  SHKLL  BECOME  NECESSARY  TO  THEIR  HAPPINESS. 

Fourth.  That  elections  of  representatives  in  Legislature  ought  to  be  free  and  frequent, 
and  all  men,  having  sufficient  evidence  of  permanent  common  interest  with  and  attachmen, 
to  the  community,  ought  to  have  the  right  of  suffrage. 

Fifth.  That  all  power  of  suspending  laws,  or  the  execution  of  laws,  by  any  authority, 
without  the  consent  of  the  representatives  of  the  people  in  the  Legislature,  is  injurious  to 
their  rights,  and  ought  not  to  be  exercised. 

Sixth.  That  no  freeman  ought  to  be  taken,  imprisoned,  or  disseized  from  his  freehold  lib- 
erties, privileges,  or  franchises,  or  outlawed,  or  exiled,  or  in  any  manner  destroyed,  or  de- 
prived of  his  life,  liberty,  or  property,  but  by  the  trial  by  jury  or  by  the  law  of  the  land. 

Seventh.  That  every  freeman  ought  to  obtain  right  and  justice  freely  and  without  sale, 
completely  and  without  denial,  promptly  and  without  delay  ;  and  that  all  establishments  and 
regulations,  contravening  these  rights,  are  oppressive  and  unjust. 

Eighth.  'Vhsit  every  person  has  a  right  to  be  secure  from  all  unreasonable  searches  and 
seizures  of  his  person,  his  papers,  or  his  jiroperty. 

Ninth.  That  the  people  have  a  right  peaceably  to  assemble  together  to  consult  for  their 
common  good,  or  to  instruct  their  representatives  ;  and  that  every  person  has  a  right  to  peti- 
tion or  apply  to  the  Legislature  for  redress  of  grievances. 

Tenth.     That  the  people  have  a  right  to  keep  and  bear  arms. 

Under  these  impressions,  and  declaring  that  the  rights  aforesaid  cannot  be  abridged  or 
violated,  and  that  the  explanations  aforesaid  are  consistent  with  the  said  Constitution,  we 
the  said  delegates,  in  the  name  and  in  the  behalf  of  the  people  of  the  State  of  Rhode  Island, 
and  Providence  Plantations,  do  by  these  presents  assent  to  and  ratify  the  said  Constitution." 

Here  were  four  great  rights  recognized  as  the  fundamental  law  and  consitution  of  Rhode 
Island,  higher  than  the  charter  and  beyond  the  power  of  the  Legislature  to  abridge  or  violate, 
viz.  :  that  the  source  of  all  power  is  the  people, — that  the  powers  of  government  may  be  re- 
assumed  by  the  people, — that  all  men  having  a  permanent  common  interest  in  the  community 
are  entitled  to  suffrage, — that  the  people  have  a  right  to  assemble  and  consult  for  their  com- 
mon good. 

On  this  platform  of  right  we  stand,  as  the  basis  of  popular  government  in  Rhode  Island. 
The  same  Bill  of  Rights,  with  some  modifications,  was  subsequently  enacted  by  the  Legisla3 
ture,  and  is  found  in  the  Digest  of  Laws  of  1798,  p.  79.  And  a  higher  power  than  the  Legis- 
lature had  declared  that  not  one  of  these  rights  could  be  abridged  or  violated,  and  that  no 
body  of  men  could  deprive  or  divest  their  posterity  of  either  of  them. 

Still  the  people  of  Rhode  Island  were  without  a  written  constitution,  and  remained  so  for 
more  than  half  a  century  after  this  declaration. 

It  will  be  contended,  on  the  other  side,  that  there  is  no  legal  form  of  making  a  constitution 
but  through  the  precedent  action  and  consent  of  the  Legislature.  If  such  be  the  doctrine  of 
American  liberties,  which  we  deny,  then  the  people  of  Rhode  Island  could  never  have  a 
written  constitution,  unless  the  sovereign  will  and  pleasure  of  the  Legislature  should  give 
them  permission  to  make  one,  and  prescribe  the  limitations,  rules,  and  forms  of  proceeding. 
With  this  power,  if  conceded,  the  Assembly  might  limit  the  grant  to  a  minority  or  to  any 
class  of  men  they  might  select  ;  and  if  suffrage  were  confined  to  a  minority,  no  matter  how 
small,  compared  to  the  great  body  of  the  people,  the  minority  might  forever  hold  the  power 
at  their  pleasure. 

Upon  this  theory,  constitutions  would  be  mere  grants  to  the  people  by  their  rulers,  like  the 
grants  of  kings  to  their  subjects,  from  Magna  Charta  down  to  the  concessions  of  some  petty 
German  sovereign. 

Even  the  great  Magna  Charta  of  England  was  extorted  by  force  from  King  John,  and  de- 
fended by  rebellion  against  what  was  then  called  "divine  right,"  and  now  "the  divinity  of  gov- 
ernment ;"  and  its  confirmation  by  King  Henry  the  Third,  when  a  boy  under  age,  begins  in 
these  words  : — "Henry,  by  the  grace  of  God,  King,  &c.,  of  our  meer  and  free  will  have 
given  and  granted  to  all  freemen  of  this  our  realm  these  liberties  following."  [Care's  Eng- 
lish Liberties,  p.  10,  Ed.  of  1774.] 

Recently,  upon  the  restoration  of  the  Bourbons  in  the  person  of  Louis  the  Eighteenth,  the 
French  Chambers  struggled  in  vain  to  compel  that  vagrant  king,  who  came  back  from  exile 
a  mere  beggar,  to  permit  the  constitution  to  be  framed  as  a  recognition  and  not  a  grant  of 
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liberties  ;  but  the  king  resisted,  and  the  deputies  submitted  to  take  it  as  a  grant  from  royal 
favor,  and  not  an  inherent  right. 

The  whole  struggle  in  Rhode  Island  for  fifty  years  to  make  a  constitution  has  been  the 
same  issue  as  that  raised  between  King  John  and  the  Barons,  and  more  modern  legitimates 
and  their  subjects,  namely,  whether  the  people  should  make  a  constitution  or  the  Assembly 
should  grant  it  or  not,  at  sovereign  will  and  pleasure. 

God  grant  that  this  high  tribunal,  in  the  seventy-second  year  of  American  independence, 
may  not,  by  any  act  of  their  enlightened  judgments,  seem  to  sanction  the  revival  of  this  ex- 
ploded dogma  of  sovereign  grants  to  a  subject  people.  To  do  this  would  be,  to  the  extent  of 
the  moral  and  judicial  power  of  this  Court,  to  command  the  law,  not  merely  to  stand  still, 
but  to  go  backward  in  the  glorious  firmament  of  free  institutions. 

How,  then,  were  the  people  of  Rhode  Island  to  get  a  written  constitution  .? 

Through  the  previous  consent  of  the  General  Assembly,  is  the  answer  of  our  learned  oppo- 
nents. 

We  will,  then,  show  the  persevering  petitions,  the  long  suffering,  the  patient  endurance  of 
the  people  of  Rhode  Island,  by 

Unavailing  Efforts  for  Sixty-Five  Years  to  obtain  a  Constitution  through  the  arAion  of  the 

Jlssemhly  prescribing  the  form. 

We  begin  in  the  midst  of  the  Revolution.  September,  1777,  upon  application  to  the  As- 
sembly, as  appears  by  the  printed  Schedules  of  that  year,  it  was  voted  and  resolved  that  his 
honor  the  Deputy  Governor,  (William  Bradford,)  Henry  Ward,  William  Channing,  Jona- 
than Arnold,  and  Rowse  J.  Helme,  Esquires,  be  a  committee,  they  or  the  m^ijor  part  of 
them,  to  form  a  plan  of  government  for  this  State,  and  lay  the  same  before  this  Assembly  as 
soon  as  conveniently  may  be.    ,. 

No  report  was  made.  Newport  was  then  in  the  possession  of  the  British,  and  the  defence 
of  the  country  occupied  the  Assembly  and  the  people. 

In  April,  1782,  a  meeting  of  delegates  from  the  towns  in  Washington  County  requested 
the  General  Assembly  to  call  a, Convention,  but  were  refused. 

In  1786,  a  bill,  that  each  town  in  the  State  should  have  two  representatives  and  no  more, 
_^was  sent  out  to  the  people  by  the  House  of  Representatives,  and  rejected,  as  it  ought  to  have 
'been.     It  was   a  mere   preiext  of  the  landholders,  to  defeat  equal"  representation. 

In  1796,  delegates  assembled  from  eight  towns  in  Providence  and  Bristol  Counties  request- 
ed the  Assembly  to  take  measures  to  frame  a  constitution,  of  v.'hich  no  notice  was  taken  by 
that  body.     [Considerations  by  E.  R.  Potter,  p.  14.] 

In  1797,  George  R.  Burrill,  one  of  the  most  eminent  lawyers  Rhode  Island  has  ever  pro- 
duced among  her  learned  and  eloquent  bar,  pronounced  a  brilliant  oration,  in  Providence,  on 
the  4th  of  July,  "in  favor  of  a  Republican  Constitution." 

I  shall  read  some  extracts  from  this  authority,  first  to  show  the  strong  appeal  made  at  that 
period  to  the  minority  rulers  to  give  a  participation  in  government  to  the  disfranchised  ma- 
jority, and  second  to  prove  that  the  General  Assembly  of  Rhode  Island  had  no  power  to  pro- 
pose or  frame  a  constitution. 

"  Something  better  than  a  void,  or  at  most  an  imaginary,  constitution,  was  to  have  been 
expected  from  the  State  of  Rhode  Island.  We  inhabit  a  crazy  and  comfortless  mansion, 
shaken  by  the  winds  and  pervaded  by  the  storm.  The  materials  are  around  us  of  a  stable, 
commodious,  and  magnificent  edifice.  The  foundation  is  laid  in  the  independence  of  our 
country  ;  let  the  superstructure,  the  constitution,  perfected  from  the  models  of  our  fifteen 
States,  and  the  experience  of  our  own  numberless  necessities,  be  raised  and  fixed  upon  it." 

"  But  if,  in  a  representative  government,  the  smaller  number  of  the  people  choose  the  ma- 
jority of  the  Legislature,  how  shall  a  constitution,  or  a  change  in  the  constitution,  be  eflect- 
ed  1  To  petition  this  Legislature  for  equal  representation,  is  to  require  the  majority  (there) 
to  surrender  their  power,  a  requisition  which  it  is  not  in  human  nature  to  grant.  But  is  this 
evil  to  be  perpetual  }  Is  there  not  in  every  government  the  princij)le  of  amendment  and  ac- 
commodation .' — a  natural  constitution,  j5arfl?noun^  to  all  positive  institutions?  If  there  is 
not,  there  may  then  be,  in  a  given  case,  a  free  people,  who  neither  are,  nor  ever  can  be,  gov- 
erned by  their  representatives,  and  the  government,  thus  corrupt  and  absurd,  may  exist,  with 
all  its  errors  and  abuses,  forever,  exhibiting  this  parodox — a  free,  sovereign,  and  independent 
people,  desirous  of  changing  their  form  of  government,  ivithout  the  power  of  doing  it.  Such 
a  i)erpetuity  is  absurd  and  repugnant  ;  the  power  exists,  in  the  State,  and  in  every  free  State, 
and  that  of  necessity  and  independently  of  any  human  provision." 

*'  It  is  absurd  to  mamtain  that  the  people  are  free  in  a  despotic  government,  or  that  the 
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government  may  be  so  constructed  as  tliat  it  never  c;in  iiller  or  improve,  and  lliat  its  errors 
and  abuses  must  be  perpetual." 

Again,  speaking  of  the  principles  and  immutable  maxims  of  free  governments,  by  whicli 
the  people  are  supreme  over  constitutions,  he  says  : —  ,    ^  ,     rn    j 

"Rebellion,  therefore,  or  resistance  lo  law  and  order,''  [the  very  watcliword  of  the  Khodc 
Island  Chartists,]  "is  not  to  be  imputed  to  those  who  maintain  this  supreme  authority, 
althou«-h  they  act  in  opposition  to  a  xoritten  constitution,  because  wherever  the  two  authori- 
ties int^erfere,  the  subordinate  is  void,  and  must  give  place  to  the  supreme  authority,  btill 
less  can  the  charge  be  alleged  where  there  is  no  written  constitution,  or  where  it  was  never 
ratified  by  the  people  (the  charter)  but  im{)osed  on  them  by  an  authority  which  they  have  iii 
the  most  solemn  manner  renounced." 

As  to  petitioning  the  Legislature,  he  says  : — 

"  The  Legislature  cannot  create  a  constitution,  since  the  Legislature  itself  is  the  creatu"e 
of  the  constiuition.  Neither  can  the  Legislature  judge  of  the  necessity  of  forming  a  constitu- 
tion, or  dictate  when  or  how  it  shall  he  formed.  To  the  Court  is  referred  to  pronounce  judg- 
ment, to  the  Legislature  the  enacting  of  laws,  and  to  the  people  theformmp;  of  a  constitution. 
In  petitioning  the  Leu'islature  for  a  constitution,  we  are  guilty  of  deserting  trom  principle  and 
abandoning  right.  We  might  as  well  petition  the  Court  for  a  law.  The  question  is  referred 
to  an  incoinpeient  tribunal,  (t  is  coram  nonjudice.  The  determination  of  it  rests  with  the 
people.  It  is  that  sole  and  transcendent  act  which  resides  in  the  people,  and  that  not  by  rep- 
resentation, but  personally  and  mimerically.  The  Convention  which  forms  the  constitution 
is  but  a  committee  of  the  people.  This  is  a  jurisdiction  which  cannot  b^  transferred.  The 
exercise  of  it  is  the  resumption  of  delegated  power,  and  a  recurrence  to  the  elements  of  gov- 
ernment— the  exclusive  jurisdiction  of  the  people  in  all  questions  relating  to  a  constitution.'" 

Fifty  years  ago  this  was  sound  doctrine  from  the  soundest  legal  mind,  even  in  Rhode 
Island.     How  came  it  rebellion  and  insurrection  and  resistance  to  "  law  and  order"  in  1841  .'' 

At  the  June  session  of  t4ie  Assembly,  in  1797,  John  Smith,  of  Providence,  (a  distinguished 
patriot  in  the  Revolution,  whose  hands  and  means  were  always  open  to  the  friends  of  liberty, 
and  who  carried  in  his  body  to  his  grave  a  ball  received  in  the  old  French  war,)  moved  in  the 
House  to  have  a  Convention  called  to  frame  a  constitution,  the  Convention  to  be  composed 
of  delegates  chosen  in  the  ratio  of  one  to  every  thousand  inhabitants.  Mr.  Champlin,  of  New- 
port, seconded  the  motion,  and  it  was  carried  by  a  vote  of  44  to  26.  It  was  rejected  m  the 
Senate. 

Twenty-two  years  elapsed  without  further  effort.  In  1911,  a  bill  was  introduced  in  the 
Senate,  by  the  Hon.  John  Pitman,  (now  Judge  of  the  United  States  District  Court  lor 
Rhode  Island,)  extending  suffrage  to  every  white  male  adult  paying  a  poll  or  property  tax  or 
enrolled  in  the  militia,     it  passed  the  Senate  and  was  suppressed  in  the  House. 

In  1313.  Connecticut  abolished  her  charter  and  adopted  a  constitution,  and  Rhode  Island 
was  left  alone  in  the  Union  without  a  written  constitution.  This  revived  the  question,  and 
a  series  of  strong  articles  appeared  in  the  Manufacturers'  and  Farmers'  Journal,  in  Novem- 
ber and  December,  1320,  and  January,  1321,  written  by  William  E.  Richmond,  an  able  law- 
yer.    A  few  extracts  will  show  the  o[)inions  then  held. 

"  A  free  people  have,  for  more  than  forty  years,  submitted  to  a  species  of  governnient,  in 
theory,  if  not  always  in  practice,  as  despotic  as  is  that  of  the  autocrat  of  all  the  Russias." 

"The  General  Assembly,  which  now  pretends  to  a  legitimate  right  to  govern  us,  exists 
and  acts  by  its  own  authority  alone — a  platform  of  government  which  is  devoid  of  all  author- 
ity from  the  people,  and  which,  though  it  gives  the  whole  supreme  power  to  eighty-four  des- 
pots, instead  of  one,  is  not  the  less  arbitrary  and  despotic  on  that  account.^' 

"  The  people  of  every  political  community  are,  under  God,  the  only  legitimate  source  of 
political  power.  To  them,  and  to  them  only,  belongs  the  right  of  establishing  government  ; 
they  may  create,  modify,  or  entirely  alter  governments  at  their  pleasure."  *  *  "If  the 
people  of  this  State  wish  to  secure  the  inestimable  liberties,  which  every  freeman  knows  to  be 
his  unalienable  right,  they  must  make  the  ordinary  legislative  power  what  it  ought  to  be,  and 
in  every  other  State  is,  the  creature  instead  of  the  creator  of  the  laws  ;  the  work  of  the  peo- 
ple in  Convention  assembled." 

"  That  omnipotent  body  (the  General  Assembly)  should  consider  that  the  people  are  com- 
petent to  form  a  Convention  for  ihcniselves,  >vilhoul  the  authority  of  their  high  mightinesses ; 


and  that  a  longer  delay  of  duty  on  the  part  of  those  who  now  set  up  the  title  of  legitimaci^j 
may  produce  such  a  result.^'' 

Some  impression  was  made  by  these  and  other  intimations  that  the  people  wouhl  act  if  the 
Assembly  did  not.  Among  other  movements,  the  subject  was  agitated  of  electing  a  member 
to  Congress  by  a  majority  of  all  the  adult  males  in  the  State,  who  should  claim  his  seat  over 
the  minority  landholders'  candidate,  under  the  guarantee  of  a  republican  form  of  government ; 
but  did  not  come  to  a  head. 

In  1S24,  the  Assembly  were  constrained  to  meet  the  demand  for  a  Convention,  but  it  was 
in  bad  faith  to  defeat  and  not  to  make  a  constitution.  The  minority  even  of  the  landholding 
minority  held  the  power,  through  unequal  representation,  and  were  resolved  to  retain  it.  The 
act  provided  "that  the  freemen  (landholders)  qualified  to  vote  be,  and  they  hereby  are,  re- 
quested to  choose  as  many  delegates  as  they  are  entitled  to  choose  representatives,  to  attend 
a  Convention  for  the  purpose  of  framing  a  written  constitution." 

Here  again  we  have  "  request  "  and  not  command,  which  in  itself  is  an  admission  of  the 
want  of  power  in  the  Assembly  to  call  a  Convention. 

This  minority  Convention,  which  excluded  the  great  body  of  the  people,  met  and  manu- 
factured a  miserable  patch-work  of  a  constitution,  which  limited  representation  to  the  mi- 
nority, and  retained  the  odious  provision  of  landed  qualification  for  suffrage. 

Hon.  Dutee  J.  Pearce,  of  Newport,  made  a  cogent  speech  in  the  Convention  for  free  suf- 
frage, but  the  measure  received  only  three  votes  in  that  unenlightened  body  of  "freemen," 
as  they  boastingly  called  themselves. 

This  poor  fragment  of  a  constitution  was  submitted  to  the  landholders  alone,  and  by  the 
landholders  was  rejected. 

Again,  in  1829,  the  patient  majority  people  of  Rhode  Island  approached  the  self-styled 
"  omnipotent"  General  Assembly,  and  humbly  prayed  for  a  constitution  that  should  give 
them  a  share  in  the  exercise  of  government  as  well  as  in  its  burdens.  818  citizens,  as  peti- 
tioners, were  heard  before  the  Assembly,  by  their  counsel,  (of  which  the  speaker  was  one,) 
and  instead  of  what  they  asked,  were  given  a  scorpion.  The  result  was  the  adoption  of  the 
bitter  report  by  Benjamin  Hazard,  Esquii'e,  a  man  as  misanthropic  as  he  was  talented.  The 
whole  of  this  report  is  pui  in  the  record  of  this  case,  and  if  words  are  wrongs,  here  was 
enough  to  have  roused  resistance  and  justified  revolution  by  the  bayonet  instead  of  the  ballot. 

The  non-freeholders  in  Rhode  Island  were  compared  in  this  report  (which  was  sanctioned 
by  the  Rhode  Island  Assembly)  to  the  slaves  of  South  Carolina.  The  slaves,  said  Mr.  Haz- 
ard, "  are  a  part  of  the  people  as  much  as  those  of  other  descriptions,  who,  on  account  of 
other  disqualifications,  are  excluded  from  the  exercise  of  the  right  of  suffrage." 

The  extension  of  suffrage  to  citizens  paying  a  small  property  tax  without  owning  land  was 
denounced  in  this  wise  : — 

"  Some  article  valued  at  the  amount  required,  a  watch  for  instance,  was  made  to  serve  for 
any  number  of  recruits,  who  thus  qualified  were  marched  up  to  the  polls,  one  after  another, 
attended  by  a  guard  to  prevent  any  one  of  them  running  ofi'  with  his  qualification  !  Where 
the  right  of  suffrage  may  be  thus  bought  for  a  mite  in  the  name  of  a  tax,  twice  the  amount  of 
which  a  dexterous  beggar  might  acquire  by  his  trade  every  day  in  the  week,  this  tax  quali- 
fication is  in  truth  merely  a  nominal  one." 

The  report  proceeds  to  denounce  the  naturalization  laws,  and  the  admission  in  other  States 
of  citizens  of  foreign  birth  to  vote  ;  and  the  war  of  1812,  for  the  inviolability  of  the  Ameri- 
can flag,  is  reviled,  as  a  pretended  national  war  to  protect  the  importation  of  this  staple  com- 
modity, not  only  here,  but  on  the  seas,  against  the  claims  of  their  native  countries,  for  the 
prosecution  of  which  the  blood  and  the  resources  of  the  jieople  were  staked,  and  the  nation 
burdened  with  a  debt  of  millions  ! 

Another  of  the  evils  that  would  destroy  government,  if  free  suffrage  wei*e  introduced,  the 
leport  reprobated  in  the  form  of  the  extension  of  suffrage  to  the  African  race.  Finally  the 
petitioners  were  classified  with  "  troublesome  demagogues  and  noisy  political  agitators,  who 
gave  but  a  poor  promise  of  their  suitableness  to  become  freemen,  and  the  longer  they  con- 
tinued unqualified  the  better  ;"  and  were  told,  that  if  they  and  those  who  clainored  for  an  ex- 
tension of  suflVage  without  land  did  not  like  Rhode  Island  and  her  institutions,  they  were  at 
liberty  to  go  elsewhere  ! 

It  is  worthj' of  remark,  that  after  these  imaginary  terrors  about  free  suffrage  had  served  the 
purpose  of  the  landholders  for  half  a  century  to  exclude  the  people  from  the  polls,  every  one 
of  the  evils  most  deprecated  by  the  Assembly  in  1829,  have  since  been  introduced  into  the 
present  constitution  of  Rhode  Island,  by  the  charter  j)arty  themselves,  including  even  the 
"  African  I'ace  !" 

The  People's  Constitution,  which  the  defendants  hero  denounce  as  the  fruit  of  "rebellion," 
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extended  suftVage  to  every  ^v•hitc  male  adult  citizen  of  one  ycar'd  residence,  with  or  wiiliout 
taxation. 

The  constitution  now  in  force  in  Rhode  Island  gives  suffrage  to  every  white  or  colored 
native  adult,  of  two  years'  residence,  who  can  buy  it  by  paying  a  dollar,  provided  he  registers 
his  name  four  months  before  voting. 

It  is  obvious  that  this  prodigous  change  in  opinion,  from  1829  to  1843,  could  only  have 
been  effected  in  the  Rhode  Island  oligarchy  by  the  cogent  arguments  the  people  resorted  to 
in  making  their  constitution  ;  and,  when  threatened  with  military  resistance,  assembling  in 
arms  to  defend  and  uphold  it  as  the  supreme  law  of  the  land.  It  the  Chartists  did  not  sur- 
render in  person  to  Governor  Dorr  and  his  men  on  Acote  Hill,  history  will  record  that  they 
surrendered  all  the  supposed  principles  they  had  pushed  to  the  extremity  of  a  conflict  of 
arms,  and  thus  demonstrated  that  it  was  love  of  power  or  pertinacity  for  exploded  errors  and 
not  sound  patriotism  that  led  to  their  resistance  to  the  right  of  the  people  to  frame  govern- 
ment. All  the  movements  of  the  people,  which  they  call  "  rebellion,"  but  which,  if  the  peo- 
ple are  sovereign,  was  fundamental  law,  were  caused,  not  by  the  supporters  of  the  People's 
Constitution,  but  by  the  same  wrong-headed  spirit  of  opposition  to  poi)uIar  rights,  in  which 
George  the  Third  refused  representation  to  the  colonies  until  he  was  compelled  to  acknowl- 
edge their  independence. 

This  is  strikingly  shown  by  an  examination  of  the  report  of  Mr.  Hazard,  which  formed  a 
crisis  in  the  attempts  of  the  people  to  get  redress  through  the  Assembly.  'J  he  argument 
and  the  temper  of  that  singular  paper  are  characteristic  of  the  casuistry  with  which  the  oli- 
garchy in  Rhode  Island  so  long  succeeded  in  excluding  the  people  from  participation  in 
government. 

It  began  by  denying  that  the  Legislature  had  any  power'to  extend  suffrage,  and  by  conse- 
quence to  make  a  constitution.  It  then  maintained  that  tlie  charter  was  the  constitution  of 
Rhode  Island,  and  by  it  all  power  was  resolved  into  the  Assembly,  and  thereupon  affirmed 
that  "  they  are  not  a  free  people  who  hold  their  rights  at  the  discretion  of  others,  one  or 
more." 

This  was  the  logic  by  which  the  landholders  kept  up  their  minority  power.  When  asked 
to  extend  suffrage,  they  refused  it  on  the  pretext  that  the  Assembly  could  not  do  it,  because 
it  belonged  to  the  people.  When  asked  to  call  a  Convention  of  the  people  to  make  a  consti- 
tution, they  refused  to  let  the  people  come  in  to  extend  suftVage,  and  thus  defeated  both 
suffrage  and  a  constitution.  Finalh',  when  the  people,  finding  the  Assembly  would  not  act, 
proceeded  to  act  for  themselves,  the  Assembly  charged  them  with  treason,  because  they  had 
no  right  to  move  a  step  without  the  consent  of  the  Legislature  ! 

Were  it  necessary  to  justify  the  disfranchised  people  of  Rhode  Island  for  never  again  ap- 
proaching the  power  that  had  thus  spurned  them,  it  would  be  found  ample,  conclusive,  in 
the  review  taken  thus  far  of  their  attempts  to  get  a  constitution  through  the  action  of  the 
Legislature. 

Another  effort,  however,  was  made  in  1834,  through  the  organization  of  the  constitutional 
party,  designed  to  combine  all  parties  in  the  choice  of  members  of  the  LegislaturR  friendly  to 
a  constitution.  Delegates  from  twelve  towns  met  in  Convention,  in  March,  1834,  and  sug- 
gested the  outlines  of  a  constitution,  and  published  an  elaborate  address.  At  the  June  session 
of  that  year  the  Assembly  again  took  up  the  subject,  but  with  the  same  error  so  long  and  so 
obstinately  persisted  in,  and  ''requested"  the  freemen  to  choose  delegates  to  a  Convention, 
to  be  composed  of  the  same  exclusive  class  that  for  sixty  years  had  withheld  suffrage. 

This  Convention  met  in  September,  1834,  and  spent  several  weeks  upon  the  frame  of  a 
constitution — then  adjourned,  met  again,  and  for  want  of  a  quorum  dispersed.  It  was  well 
that  they  did  so,  for  but  seven  votes  could  be  found  in  that  Convention  to  extend  suffrage  be- 
yond the  landholders. 

May  it  please  the  Court,  these  proofs  were  offered  by  the  plaintiff'  and  are  here  shown,  to 
take  out  of  the  case  all  pretence  that  the  people  causelessly  acted  without  a  form  of  statute 
law  for  holding  a  Convention  to  make  a  constitution.  This  was  the  time,  and  long  before, 
when  the  advice  of  Washington  in  a  like  case  should  have  been  heeded  : — "  If  the  constitu- 
tion be  defective,  let  it  be  amended." 

But  the  Assembly  had  resolved  that  it  should  never  be  made  or  amended  to  embrace  with- 
in it  any  citizens  but  the  minority  landholders.  It  left  no  alternative  but  the  eternal  submis- 
sion of  the  majority  to  the  minority,  or  the  preliminary  action  of  the  people  outside  of  the 
forms  of  legislation. 

In  an  independent  State  (aside  from  the  federal  relations  to  the  Union)  it  would  have  jus- 
tified any  form  of  revolution  by  violence.  Within  a  state  of  this  Union,  and  under  the  prin- 
ciples and  forms  of  American  liberties,  it  justified  a  revolution  by  the  peaceful  usages  of  Con- 
ventions, without  regard  to  any  precedent  statute  of  the  usurping  Legislature. 

This  was  the  course  adopted  by  the  people,  and  to  show  this,  we  will  next  consider  the 
proofs  in  the  record  of  the  right  and  lawful  establishment  of  a  new  frame  of  government 
throu'^h  the 
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Proceedings  of  the  People  m  Framing  and  Adopting  the  Consliluiion  0/1842. 

We  start  here  with  the  great  r'ght  of  the  people  to  assemble.  This,  in  all  forms  of  free 
government,  is  inherent.  It  belongs  to  citizenship,  and  can  only  be  denied  to  serfs  and 
slaves,  who  have  no  political  rights  and  can  therefore  take  no  step  whatever  in  the  organiza- 
tion of  government. 

By  the  Bill  of  Rights,  solemnly  proclaimed  by  the  Convention  which  adopted  the  Constitu- 
tion of  the  United  States  for  Rhode  Island  in  1790,  it  was  declared  "  that  the  people  have  a 
right  peaceably  to  assemble  together  to  consult  for  their  common  good." 

When  that  constitmion  was  adopted,  the  non-freeholders  of  Rhode  Island,  as  citizens  of 
the  United  States,  retained  the  reserved  "  i-ight  of  the  people  peaceably  to  assemble." 

Under  this  constitutional  right,  established  by  the  Convention  of  1790,  paramount  to  the 
General  Assembly,  the  people  of  Rhode  Island  assembled  together  to  consult  for  their  com- 
mon good,  and  there  was  no  power  in  the  State  to  interpose  to  prevent  it. 

Details  here,  though  not  interesting,  become  of  great  importance  to  the  argument.  In 
1S40,  Suffrage  Associations  were  formed  and  met  together.  February  7  and  April  13,  1841, 
a  de(daration  of  principles  was  adopted  and  published,  affirming  among  other  rights,  that 
"  whenever  a  majority  of  the  citizens  of  this  State,  being  citizens  of  the  United  States,  shall, 
by  delegates  in  Convention  assembled,  draft  a  constitution,  and  the  same  shall  be  accepted  by 
their  constituents,  it  will  be,  to  all  intents  and  purposes,  the  law  of  the  State." 

And  their  reason  for  this  proceeding  was,  "  that  by  the  existing  forms  of  government  the 
control  of  the  Legislature  was  vested  in  less  than  one-third  of  the  free  population,  and  that 
as  the  voters  in  this  third  are  only  a  third  part  of  the  whole  male  adult  citizens,  it  placed  the 
control  of  the  Assembly  and  of  the  State  in  one-ninth  part  of  its  a<lult  population,  so  that 
three  thousand  men,  out  of  twenty-five  thousand  citizens,  held  the  whole  power  of  making 
the  laws."     [See  printed  Record,  pp.  70,  71. 

This  meeting  appointed  a  State  Committee  to  prepare  an  address,  and  their  proceedings 
were  transmitted  to  the  Governor  and  the  Legislature,  who  were  thus  officially  informed  of 
the  movement. 

At  this  point  of  time  the  two  relative  proceedings  of  the  people  and  of  the  Assembly  began 
in  reference  to  a  constitution.  The  first  resulted  in  the  People's  Constitution,  which  was 
adopted,  and  the  second  in  the  Landholders'  Constitution,  which  was  rejected. 

It  has  been  affirmed  and  reiterated,  that  the  people  were  unreasonable  and  hasty  in  urging 
their  constitution,  and  not  waiting  for  that  emanating  from  the  Assembly,  which  was  nearly 
as  liberal  as  theirs.  Now  it  is  easy  to  show  that  all  that  was  liberal  in  the  Landholders'  Con- 
stitution was  forced  from  them  as  Magna  Charta  was  from  King  John,  by  the  pressure  from 
the  people  ;  and  that  had  they  paused  in  their  work,  no  constitution  reaching  beyond  the  sub- 
sisting oligarchy  would  ever  have  been  formed.  To  prove  this,  the  following  facts  in  the 
record  are  ample. 

Relative  Proceedings  of  the  People  and  the  Landholders. 

1841 — January  session— The  petition  of  Elisha  Dillingham  and  580  others,  praying  for  a 
written  constitution  and  extension  of  suffrage,  was  presented  to  the  Assembly. 

To  divert  this  movement  and  that  of  the  Suffrage  Association,  the  Assembly  resorted  to 
the  old  expedient,  and  passed  resolutions  requesting  the  charter  freemen  to  choose  delegates 
from  the  freemen  to  hold  a  Convention  on  the  1st  Monday  of  November,  1841,  "  to  frame  a 
new  constitution  for  this  State,  either  in  whole  or  in  part,"  to  be  voted  for  only  by  freemen. 
Delegates  to  be  chosen  at  town  meetings  in  August. 

February  7 — The  Rhode  Island  Suffrage  Association  adopted  a  preamble  and  resolutions 
in  the  nature  of  a  protest  against  the  exclusion  of  all  the  non-freeholders,  being  a  large  ma- 
jority of  the  citizens,  from  all  participation  in  the  formation  of  the  Convention. 

April  13 — They  reiterated  the  same,  and  invited  "  the  citizens  generally  to  meet"  at  Provi- 
dence, on  the  17th,  for  the  furtherance  of  the  cause. 

April  17 — A  mass  meeting  was  holden  at  Providence,  re-affirming  the  same  views.  Ad- 
journed to  meet  at  Newport  on  the  5th  of  May,  when  the  Charter  Assembly  would  be  in  ses- 
sion at  that  place. 

May  5  The  mass  Convention  met  at  Newport,  the  State  Assembly  being  then  in  session. 
A  preamble  and  resolutions  were  adopted,  asserting  the  right  of  the  people  to  vote  for  dele- 
gates to  a  Convention  for  framing  a  constitution,  and  also  for  such*  constitution.  A  State 
committee  of  eleven  was  appointed.     Adjourned  to  meet  at  Providence,  Monday,  July  5. 

All  efforts  at  the  May  session  to  extend  the  call  beyond  the  landholders  failed.  The  Assem- 
bly passed  an  additional  resolution,  fixing  the  delegation  to  the  Convention  on  a  basis  of  pop- 
ulation, but  in  no  respect  changing  the  qualification  of  electors  or  members.  Mr.  Atwell's 
bill,  offered  as  a  substitute,  changing  the  basis  of  population  and  fixing  qualification  of  clec- 
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tors  ami  delegates  to  residence  of  two  years  in  the  State  and  three  months. in  the  town,  was 
laid  over  to  June. 

Should  the  jjeople  have  stopped  here  ? 

All  exj)erieiice  had  shown  the  lolly,  futility,  and  want  of  jrood  faith  in  attempting  to  frame 
a  constitution  on  this  false  basis,  and  the  people  quietly  proceeded  in  their  work. 

June  11 — The  State  committee  ])ublished  an  address,  announcing  their  intention  to  call  a 
Convention  of  delegates  to  form  a  constitution. 

Still  another  effort  was  made  to  move  the  Assembly  at  their  June  session,  1841,  but  with- 
out effect.  At  that  session  Mr.  Atwell's  bill  was  rejected,  10  to  51.  That  distinguished  ad- 
vocate (since  deceased)  made  a  fourth  attempt  to  extend  the  call  to  those  who  had  paid  town 
or  state  taxes  a  year  before  votmg  for  delegates  to  the  Convention,  but  this  was  also  rejected 
After,  and  not  before,  this  final  denial  of  all  their  rights,  the  people  moved  onward  to  their 
great  purpose. 

July  5 — The  adjourned  mass  Convention  met  at  Providence,  COOO  and  upwards  being 
present.  Passed  resolutions  re-afTirming  the  former  ones,  in  the  5th  declaring  "  inasmuch  aa 
the  General  Assembly  have  finally  denied  to  the  great  majority  of  the  people  any  participa- 
tion in  the  Convention  for  framing  a  constitution,  the  time  had  arrived  for  the  action  of  the 
people  themselves,"  and  approved  of  the  call  of  the  Convention  for  the  formation  of  a  con- 
stitution. 

July  24 — The  State  committee  published  their  call  for  a  Convention,  delegates  to  which 
were  to  be  elected  by  towns,  on  a  basis  of  population.  The  Convention  to  assemble  at  the 
State  House,  at  Providence,  on  the  1st  Monday  of  October,  1841  ;  every  male  citizen  of 
twenty -one  years  and  upwards,  who  had  resided  in  the  State  one  year  jireceding  the  election 
of  delegates,  to  vote  therefor.  1000  handbills  were  distributed,  containing  proceedings  and 
call.     Delegates  to  be  chosen  on  28th  August,  1841. 

August  28,  1841  —  Delegates  to  the  People's  Convention  were  chosen  in  town  meetings  in 
all  the  tawns  of  the  State,  under  Moderators  and  Clerks  chosen  in  the  usual  forms  of  law. 

August  31 — Delegates  were  chosen  by  the  lanilholders  to  their  Convention.  The  only  dif- 
ference here  was  that  the  latter  was  done  by  request  of  the  Assembly,  and  limited  to  land- 
holders, and  the  former  by  the  call  of  the  peoj)lo  under  their  organization. 

October  4,  1841 — Convention  to  frame  People's  Constitution  assembled  at  Providence. 
October  9 — Articles  for  the  constitution  were  adopted   by  the  Convention  ;  and  the  Con- 
vention adjourned  to  meet  again  at  the  same  place  on  the  16th  of  November.     The  articles 
adopted  to  be  printed  and  published  for  the  information  of  the  people. 

October  13 — The  articles  were  published  in  pamphlet  form  and  distributed. 
Forty-three  days  intervened  for  deliberate  consideration.     The  October   session  of  the 
Charter  Asse  nbly  passed  without  any  action  on  the  subject. 

The  first  Monday  in  Novendier  the  Landholders'  Convention  assembled  at  Providence  to 
frame  the  Landholders'  Constitution.  After  sitting  a  few  days,  they  agreed  on  articles  for  a 
constitution  ;  ordereii  them  printed  for  information,  and  adjourned  to  meet  again  in  Febru- 
ary, 1842,  to  complete  the  work.  These  articles  |)roposcd  to  fix  the  riiht  of  suffrage  on  a 
qualification  of  500  dollars,  clear  property  !  The  effect  of  this  was  to  restrict  suffrage  even 
below  the  ratio  then  existing  of  134  dollars  in  landed  property,  and  demonstrated  that  the 
great  body  of  the  jjeo[)le  could  get  no  participation  in  government  from  the  oligarch}'.  Had 
they  paused  here,  all  would  have  been  lost.      The  people  wisely  went  on. 

November  16 — The  Convention  met  at  Providence  and  completed  the  constitution,  and  or- 
dered it  j)ublishRd. 

November  18 — The  constitution  was  published  and  ordered  to  be  voted  for  on  the  27th  of 
December  and  five  following  days,  when  the  Convention  adjourned  to  meet  again  on  the  12th 
day  of  January,  1842,  to  receive  and  count  the  votes. 

Town  meetings  were  held  in  all  the  towns,  under  Moderators  and  officers  chosen  as  re- 
quired by  the  terms  of  the  constitution.  Each  person  voting  wrote  his  name  on  the  ticket  he 
deposited,  describing  whether  he  was  or  was  not  a  qualified  voter,  and  the  votes  were  duly 
registered,  and  the  originals  returned  to  the  Convention. 

January  12 — The  Convention  met  at  Providence  and  formally  ascertained  the  result.  And 
on  this  point,  as  to  a  clear  majority  for  the  constitution,  both  of  the  whole  adult  male  citi- 
zens and  of  the  whole  qualified  voters  in  the  State,  the  record  finds  the  facts,  to  every  lecal 
effect  for  the  pu«-poses  of  this  trial.  The  fact  is  to  be  taken,  to  all  intents,  as  a  part  of  the 
case,  and  the  Court  must  decide  upon  this  point,  with  both  the  majorities  in  both  cases 
proved. 

The  result  showed  that  the  whole  number  of  adult  males  in  the  State  was  23,142.  For  the 
constitution  13,944 — a  majority  of  4,746,  had  all  voted.  The  whole  number  of  qurdified 
voters  in  the  State  was  8,984 — majority,  if  all  had  voted,  1,298. 

By  all  majority  forms  of  voting,  the  majority  of  those  actually  voting  prevails,  and  such 
was  the  rule  adopted  both  on  the  Landholders'  Constitution  which  was  rejected,  and  the 
present  constitution  of  Rhode  Island,  which  was  adopted  in   1843.     Further  than   this,  in 
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1844  the  name  of  every  man  in  Rhode  Island  who  voted  for  the  People's  Constitution  was 
published  by  order  of  the  House  of  Representatives  in  Congress,  and  of  these  names,  after 
four  years'  public  inspection,  not  one  has  been  found  to  have  been  fiaudulently  or  falsehj  given. 

The  fact,  therefore,  aside  from  all  legal  intendment,  is  demonstrated,  and  they  who  would 
argue  down  the  People's  Constitution  must  argue  down  the  majority  principle  with  it. 

On  the  13th  day  of  January  the  Convention  formally  declared  the  constitution  adopted, 
and  made  proclamation,  which  was  published  through  the  State.  By  order  of  the  Conven- 
tion, the  constitution  was  sent  to  the  Governor,  and  by  him  was  communicated  to  the 
Assembly,  then  in  session  at  Providence. 

January  11 — Mr.  Atwell,  in  the  House  of  Representatives,  presented  a  bill  for  recognizing 
the  People's  Constitution  as  the  paramount  law  of  the  State  ;  and 

January  14 — The  People's  Constitution,  with  the  report  and  resolutions  of  the  Convention 
as  communicated  by  the  Governor  to  the  House,  were  read  and  laid  on  the  table.  Mr.  At- 
well called  up  the  bill  offered  by  him  on  the  11th,  which  was  read. 

January  19 — Mr.  Atwell  gave  notice  that  he  should  call  up  his  bill  the  next  day. 

January  20 — Bill  called  up,  debated.  Further  discussed  Jan.  21  and  22,  and  rejected,  11 
to  57.  The  Assembly  also  refused  to  examine  and  count  the  votes  by  which  the  People's 
Constitution  was  adopted. 

January  21 — At  the  same  session  a  resolution  passed,  charging  the  People's  Convention 
with  assumption  of  power — a  violation  of  the  rights  of  the  government  and  of  the  people. 

This  was  the  first  attempt  of  the  Assembly  to  interpose  against  the  people.  It  was 
merely  denunciatory,  and  the  people  having  peaceably  made  a  constitution,  through  all  the 
forms  of  Convention,  and  voting,  it  was  too  late  for  interposition,  unless  the  rulers  and  not 
the  people  are  sovereign  in  framing  and  establishing  government. 

At  this  point  of  time,  the  obstinacy  of  sixty  years  gave  the  first  indication  of  concession, 
and  the  Assembly,  thoug-h  adhering  to  the  limitation  of  landholders  for  delegates,  extended 
the  right  of  voting  on  the  adoption  of  their  constitution  to  those  having  the  qualifications  it 
should  prescribe. 

February,  1842 — The  Landholders'  Convention  again  assembled  at  Providence  ;  and 

February  19 — Their  constitution,  having  been  amended  and  completed,  was  signed  aud 
submitted  to  the  electors. 

A  salutary  change  had  been  produced  in  their  views  of  popular  rights  by  the  People's  Con- 
stitution. They  gave  up  their  death  grasp  upon  land,  struck  out  the  oOO  dollars'  qualification, 
and  extended  suffrage  to  citizens  having  a  residence  of  two  years. 

The  vote  on  this  proposed  constitution  then  became  the  test  whether  it  should  supersede 
the  People's  Constitution  already  adopted.  A  spirited  canvass  of  three  days'  voting  was 
had,  and  March  23  the  Assembly  found  their  constitution  rejected  by  a  majority  of  676,  out 
of  a  vote  of  16,072,  thus  re-affirming  the  adoption  of  the  People's  Constitution.  In  their  ex- 
asperation at  the  people  for  the  rejection  of  the  Landholders'  Constitution,  the  General  As- 
sembly, at  the  same  session,  (April  4,)  passed  an  act  of  pains  and  penalties,  to  prevent  the 
people  from  carrying  their  constitution  into  effect,  or  of  holding  any  meetings  for  the  choice 
of  officers  under  it.  This  act  (which  has  no  parallel  in  legislation,  except  the  paper  money 
act  of  1787.)  has  been  usually  known  as  ihe  "  Algerine  act."  Again,  March  30lh,  it  was 
moved  in  the  Assembly,  in  order  to  reconcile  all  dissension,  to  submit  the  People's  Constitution 
again  to  the  popular  vote  ;  but  this  was  negatived,  3  to  59. 

Such  were,  the  peaceful,  deliberate,  regular,  and  lawful  proceedings  of  the  great  body  of 
the  people  in  framing  a  constitution  ;  and  had  not  the  Assembly  resorted  to  an  appeal  to  the 
President  of  the  United  States  for  aid  in  a  military  resistance  to  the  new  government,  there 
would  have  been  no  disturbance  of  '•'  law  and  order"  in  Rhode  Island.  The  constitution 
which  the  Assembly  afterwards  were  graciously  pleased  to  "g-ra/if"  to  the  people,  wholly 
abandoning  the  land  suffrage,  clearly  shows  that  the  only  p  )int  left  with  the  charter  party 
was  the  point  of  pride,  namely,  the  consent  of  the  Legislature.  And  the  only  question  here 
will  be,  whether  the  people  could  not  move  without  that  consent,  or  whether  they  should 
have  surrendered  the  constitution  already  adopted,  and  taken  another  permitted  to  be  voted 
on  by  the  Assembly,  after  that  consent  was  reluctantly  wrung  from  the  ruling  minority  ? 

But  aside  from  this,  the  substantial  objection  in  principle  existed  with  the  people,  viz.  : 
that  the  Assembly  had  never  given  consent  to  the  people,  but  only  to  the  minority  landhold 
ers,  to  choose  delegates  to  frame  a  constitution.  To  have  yielded  this,  and  permit  minority 
rulers  to  make  a  constitution,  excluding  all  participation  in  its  provisions  by  the  people,  and 
merely  calling  for  the  yea  and  nay — this  or  nothing  ! — would  have  been  the  entire  surrender 
of  the  great  right  of  the  people  to  frame  as  well  as  to  establish  government. 

Establishment  of  the  Nciv  Government. 

The  next  step  was  to  organize  under  the  People's  Constitution.  If  at  this  point  it  was  the 
supreme  law,  all  that  followed  was  lawful. 
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April  18tli,  184;2,  the  general  election  was  regularly  held  under  all  the  forms  of  the  consli- 
tution,  without  disturbance  or  interference,  and  all  the  officers  of  government,  executive  and 
representative,  were  voted  for  by  those  qualified  under  the  constitution. 

By  the  terms  of  the  constitution,  the  old  government  was  to  continue  until  the  first  Tues- 
day of  iMay,  and  on  that  day  the  constitutional  Legislature  met  together,  regularly  organized 
both  Houses,  counted  the  votes,  administered  the  oaths  to  the  Governor  and  other  executive 
officers,  chose  officers,  enacted  laws,  and  transacted  all  the  business  which  it  had  been  custo- 
mary for  the  Assembly  to  do,  in  organizing  the  government  at  the  May  session.  On  the  4th 
of  May,  the  Legislature  adjourned  to  meet  again  the  first  Monday  in  July,  having  provided 
for  the  promulgation  of  its  laws  ;  for  the  continuance  of  Courts  of  Justice,  and  of  all  law-s  not 
repealed  ;  and  for  the  transfer  of  all  the  public  property  and  records  to  the  proper  officers. 
These  acts  and  resolves  of  the  session,  as  published  in  the  Schedule,  make  a  part  of  the 
printed  record  of  this  case,  occupying  thirty  pages  ;  and  this  record  of  the  proceedings  under 
the  new  constitution,  duly  certified  by  the  officers  and  by  the  Secretary  of  State,  appears  in 
all  the  authentic  forms  for  the  judicial  notice  of  this  Court,  which  are  recognized  by  Courts 
of  Law.  The  Charter  Government  can  offer  no  other  evidence  of  their  existence.  The  only 
question  that  can  be  raised  between  the  two,  lies  behind  the  record,  and  that  is,  who  were 
the  proper  officers,  holding  power  at  the  time  ? 

The  terms  of  all  the  officers  and  members  of  the  Charter  Government  of  1842  expired  in 
April,  1843.  Nevertheless  the  landholders  went  on  and  elected  new  officers  and  members, 
after  the  adoption  of  the  constitution,  and  held  their  Assembly  at  the  same  time  the  People's 
Legislature  were  in  session. 

By  an  act  of  the  Legislature,  Governor  Dorr  was  required  to  take  possession  of  and  cause 
the  public  property  to  be  delivered  to  the  proper  authorities  and  officers  acting  under  the 
constitution  and  laws  of  the  State.  If  he  had  the  rights  of  oflice,  it  was  his  official  duty  to 
claim  the  immunities  of  title.  In  pursuance  of  this  authority,  he  proceeded,  on  the  17th  of 
May,  to  take  possession  of  the  arsenal  in  the  city  of  Providence  ;  and  here  was  the  first  re- 
sistance of  the  landholders  to  the  execution  of  the  laws  under  the  new  constitution.  That 
armed  resistance  would  never  have  been  resorted  to,  and  the  new  government  Avould  have 
been  quietly  acquiesced  in  by  the  original  minority  who  had  opposed  it,  but  for  the  aid  which 
one  of  the  distinguished  counsel  for  the  defendants,  then  Secretary  of  State,  had  prevailed  on 
President  Tyler,  under  a  contingency,  to  promise  to  the  defeated  charter  party;  of  all  the 
naval  and  military  force  of  the  Uniteil  States,  to  put  down  the  people. 

True,  the  President  did  not  send  his  armies  to  invade  Rhode  Island,  although  he  did  his  offi- 
cers ;  but  the  pledge  to  do  so,  if  the  people  did  not  surrender  their  government  and  submit  to 
the  usur|)ation  of  the  minority,  had  the  same  effect.  It  drew  the  timid,  wavering,  unresisting, 
neutral,  and  peaceably-disposed  ail  from  the  new  government,  and  forced  them  to  take  part 
on  the  other  side  ;  and  thus,  after  its  distinct  establishment  and  organization  and  action,  in 
all  the  forms  of  election  and  legislation,  its  officers  were  driven  with  violence  from  the  State, 
and  its  Legislature  prevented  from  assembling,  by  the  resistance  of  an  organized  military 
force,  assuming  to  be  backed  by  all  the  military  power  of  the  President. 

This  mode  of  putting  down  the  new  government,  without  first  establishing  another  form, 
was  either  a  suppression  of  rebellion,  or  it  was  rebellion  itself  against  lawful  government. 
,  They  say  the  former.     We  maintain  the  latter,  and  this  makes  up  the  issue. 

And  whether  one  or  the  other,  depends  not  upon  the  fact  whether  the  People's  Legislature 
existed  two  days  or  two  years.  If  the  constitution,  and  the  Legislature  under  it,  existed  at 
all,  though  but  for  a  moment,  all  the  rights  which  accrue  and  appertain  to  a  being  m  esse  be- 
longed to  both.  The  birth,  though  but  for  a  breath  of  life,  if  legitimate,  carried  with  it  all 
the  broadest  rights  of  inheritance  and  succession. 

But  a  single  authority  is  necessary  to  settle  this  point  with  the  defendants. 

"  The  understanding"  (says  Mr.  Justice  Story,  in  his  Comm.,  vol.  1,  p.  305,  306,)  is  gen- 
eral, if  not  universal,  that  having  been  adopted  by  a  majority  of  the  people,  the  constitution 
of  the  State  binds  the  whole  community  proprio  vigore,  (by  its  own  innate  power,)  and  is 
unalterable,  unless  by  the  consent  of  a  majority." 

Against  this,  where  has  American  precedent  a  single  respectable  authority  ?  In  a  research 
of  six  years,  since  this  cause  began,  when  and  where  have  either  of  the  learned  counsel  for 
the  defendants  found  it  r 

If  the  constitution  was  adopted  "  by  a  majority  of  the  people,"  then  and  from  that  hour  it 
bound  the  whole  community,  proprio  vigore.  No  matter  who  should  follow  or  who  should 
fly,  upon  the  appearance  of  an  armed  force  to  put  down  the  constitution  ;  it  was  unalterable, 
"  unless  by  the  consent  of  a  majority.^'' 

Though  all  who  made  it  had  taken  up  arms  against  it,  they  were  lawless  rebels  against  es- 
tablished government,  unless  the  majority  had  first  established  a  new  constitution  which  had 
superseded  the  old. 
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Between  this  period  of  the  adoption  of  the  People's  Constitution  in  1842,  and  the  subse- 
quent adoption  of  the  existing  constitution  of  Rhode  Island  in  1843,  is  the  point  of  time  that 
covers  the  trespass.  The  defendants  claim  that  the  old  government  continued,  notwithstand- 
ine  the  new  one. 

We  contend  that  it  expired  and  the  new  government  was  in  force  until  the  people  adopted 
another  constitution  in  1843,  as  they  had  a  right  to  do. 

In  June,  1842,  when  Governor  Dorr  had  issued  a  special  proclamation  for  the  People's 
Legislature  to  convene  at  Chepachet  and  enforce  the  laws,  and  both  parties  were  in  arms, 
the  Charter  Assembly  passed  an  act,  for  the  first  time,  requesting  the  people,  and  not  Xhefiee- 
holders  merely,  to  elect  delegates  to  a  Convention,  to  frame  a  new  constitution.  All  were  to 
participate  in  this  choice  of  delegates,  being  twenty-one  years  of  age  and  having  permanently 
resided  three  years  in  the  State.  Under  this  assumed  act,  (which  the  Charter  Assembly, 
even  if  in  legal  existence,  had  no  delegated  or  inherent  power  to  pass,)  delegates  were 
chosen,  August  31,  1842.  The  Convention  met  and  framed  a  constitution,  September,  1842, 
abandoning  the  whole  feudal  doctrine  of  land  tenure  and  primogeniture.  The  constitution 
was  to  be  voted  on,  the  23d  of  November,  1843.  The  call  for  the  Convention  required  that, 
to  take  effect,  it  must  be  adopted  by  "  a  majority  of  the  persons  having  a  right  to  vote." 
Fearing  this  could  not  be  obtained,  it  was  afterwards  changed,  by  the  Charter  Assembly,  to 
"  a  majority  of  the  persons  actually  voting."  Under  this  rule,  the  whole  number  of  votes 
given  for  the  constitution  was  but  6,836,  of  which  all  but  59  were  yeas.  5,829  voted  to 
admit  colored  persons  as  voters. 

This  diminished  vote  from  16,702,  when  the  People's  Constitution  was  tested,  showed  that 
the  new  constitution  was  permitted  to  pass,  rather  than  adopted,  by  the  majority  of  the  peo- 
ple. The  defunct  Assembly  had  no  more  right  to  propose  a  Convention  than  the  Suffrage 
Association  had.  But  the  sanction  of  the  majority  of  the  people  actually  voting,  cured  all 
precedent  irregularity  ;  and  by  the  same  rule,  and  no  other,  by  which  the  People's  Constitu- 
tion berame  the  supreme  law,  with  14,000  voters,  the  present  constitution  superseded  it, 
though  by  a  diminished  vote  of  less  than  7,000.  Officers  were  chosen  under  it  in  April,  and 
the  government  organized  May  2d,  1843,  and  this  is  the  subsisting  government  and  constitu- 
tion of  Khode  Island.  And  this  is  the  government  which,  unwisely  taking  up  the  resent- 
ments and  prejudices  of  the  dead,  imprisoned  the  plaintiff  for  acting  as  Moderator,  and  sen- 
tenced Governor  Dorr  to  a  dungeon  for  life,  as  if  he  had  really  committed  treason  ! 

May  it  please  your  honors,  these  details  comprise  the  three  branches  of  the  history  of  gov- 
ernment in  Rhode  Island  which  I  proposed  to  consider.  From  these  facts  embraced  in  the 
record  as  part  of  the  plaintiff's  case,  we  have  the  material  to  trace  the  source  of  power  in 
Rhode  Island  in  1842. 

We  find  then — 

1st.  A  constitution  peaceably  framed  and  adopted  by  a  majority  of  all  the  people,  and 
by  a  majority  of  the  legal  voters  under  the  charter  laws. 

2d.     officers  of  government  chosen  under  it  peaceably,  in  due  form,  and  sworn. 

3d.  The  Legislature  meeting,  and  all  branches  of  Legislative  and  Executive  power  in 
operation,  peaceably,  and  without  force.  Up  to  this  point  there  is  no  force,  no  collision  be- 
tween the  old  and  new  forms  of  govei-nment. 

We  then  have  a  Government  by  Right,  and  a  Government  in  Fact,  Established  and  in 

Operation. 

Here  is  no  change  of  the  State,  in  its  domestic  or  federal  relations.  No  lapse  of  govern- 
ment, no  act  of  violence,  no  wrong,  or  injustice.  The  laws  continued,  and  all  rights  pro- 
tected. The  great  substantial  change  was  in  extending  the  number  who  should  participate 
in  government,  and  defining  and  limiting  the  powers  of  the  Legislature.  This  was  no  wrong 
to  the  minority.  If  so,  they  did  like  wrong  in  the  constitution  of  1843,  which  superseded 
ours.  Their  suffrage  required  two  years'  residence,  and  registry  for  a  dollar,  and  abolished 
primogeniture  ;  ours  one  year's  residence  and  registry,  and  abolished  primogeniture. 

The  Proceedings  of  the  People  icere  all  Peaceful  and  Lawful. 

Up  to  April  4,  1842,  there  was  no  pretext  of  law  against  any  act  done  by  the  people  in 
adopting  their  constitution.  None  could  have  been  passed  to  deii}'  the  right  of  assembling. 
If  the  constitution  was  in  force,  so  as  to  go  into  operation,  by  the  terms  of  its  provisions,  elec- 
tions were  to  be  held  under  it  April  18,  and  this  Vi'as  the  law.  The  old  Assembly,  chosen  in 
April,  1842,  instead  of  respecting  this  law,  and  preparing  to  conform  to  it,  passed  the  odious 
act  in  relation  to  offences  against  the  State,  which  declared  meetings  for  choice  of  officers, 
other  than  by  law  provided,  to  be  void.  But  here  we  come  back  again  to  the  starting  point. 
If  the  People's  Constitution  was  the  law,  the  meetings  under  it  were  lawful. 
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It  is  no  answer  for  the  defendants  to  say,  that  by  the  promised  military  aid  of  the  Presi- 
dent, the  defunct  government,  when  about  to  yield,  became  stronger  than  the  new  govern- 
ment, and  were  able  to  suppress  it  by  force  !  This  would  be  a  sound  argument  for  the  title 
of  William  the  Conqueror,  as  the  source  of  legitimate  sovereignty  in  England.  But  it  is  no 
American  argument.  Every  fact  by  which  the  defendants  assume  to  deny  the  existence  of 
our  government  in  Khode  Island,  because  theirs  refused  to  surrender,  and  held  possession  by 
force  of  arms,  proves  nothing,  unless  it  proves  that  the  theory  of  Hobbes,  which  founds  gov- 
ernment on  conquest,  is  the  A-nerican  theory,  and  not  the  social  compact. 

But  this  question  is  also  settled  by  Mr.  Madison,  in  the  43d  number  of  the  Federalist,  p. 
176.  Discussing  this  very  matter  of  the  rights  of  majorities,  as  against  physical  force,  he 
asks — 

"  Is  it  true,  that  force  and  right  are  necessarily  on  the  same  side  in  republican  govern- 
ments ?  May  not  the  minor  party  possess  such  a  superiority  of  pecuniary  resources,  of  mili- 
tary talents  and  experience,  or  of  secret  succors  from  foreign  powers,  as  will  render  it  supe- 
rior also  in  an  appeal  to  the  sword  t  May  not  a  more  comjjact  and  advantageous  position 
turn  the  scale  on  the  same  side,  against  a  superior  number  so  situated  as  to  be  less  capable  of 
a  prompt  and  collected  exertion  of  its  strength  .''  Nothing  can  be  more  chimerical  than  to 
imagine,  that  in  a  trial  of  actual  foi'ce,  victory  may  be  calculated  by  the  rules  which  prevail 
in  a  census  of  the  inhabitants,  or  which  determine  the  event  of  an  election." 

This  embraces  precisely  the  Rhode  Island  case.  The  numerical  majority  was  clearly  on 
the  side  of  the  people  when  the  constitution  was  adopted  and  its  oflicers  elected.  If  left  to 
itself,  within  the  connnunity  which  alone  had  a  right  to  determine  upon  its  own  local  institu- 
tions, the  majority  would  have  jjcaceably  ])revailed.  What  did  the  minor  party  do  at  this 
crisis  ?  Just  what  Mr.  Madison  contemplated  might  be  lawlessly  done,  if  not  restrained  by 
fundamental  principle.  They  had,  in  the  great  wealth  of  their  own  minority — merchants, 
manufacturers,  and  bankers — "a  vast  superiority  of  pecuniary  resources,"  and  they  obtained, 
through  the  Secretary  of  State,  and  other  political  influences,  a  promise  of  "secret  succor.s 
from  a  foreign  power,"  which  rendered  the  minority  superior  in  an  appeal  to  the  sword.  It 
was  the  few  of  the  originally  voting  majority  who  were  willing  to  fight  for  their  constitution, 
against,  not  the  Chartists  and  the  deserters,  but  against  the  whole  naval  and  military  power 
of  the  Union  ! 

And  what  has  that  to  do  with  the  right  of  majorities  to  make  government  ?  Must  it  be  by 
a  fighting  majority,  as  well  as  a  voting  majority,  that  American  constitutions  are  to  be 
formed  and  established  in  the  States  of  this  Union  ^  I  therefore  throw  this  element  of  force, 
and  all  the  pretended  acts  of  the  old  Assembly  after  the  adoption  of  the  constitution,  entirely 
out  of  the  question. 

If  the  old  Assembly  could  suppress  the  new  organization  by  getting  together  unlawfully, 
and  refusing  to  surrender  the  public  muniments;  in  the  same  way,  and  by  the  same  right, 
could  they  have  put  down  the  government  under  the  existing  constitution  of  1843.  So  that 
if  there  be  any  thing  in  the  argument  that  the  People's  Legislature  never  assembled  but  once, 
and  that  the  old  government  held  on  against  the  new,  it  must  go  the  length,  not  only  of  a 
previous  consent,  but  a  final  ratification  by  the  subsisting  legislature,  as  indispensable  to  the 
exercise  of  the  right  of  the  American  people  to  form  and  reform  the  institutions  of  govern- 
ment !     And  now 

Having  traced  the  History  of  Government  in  Bhode  Island,  and  the  proceedings  in  framing, 
adopting,  and  establishing  the  People's  Constitution,  in  1841-42,  what  are  the  inferences  to 
be  araxon  applicable  to  the  issue  between  the  parties  in  this  came  as  to  the  respective  rights 
they  claim,  and  the  respective  authorities  under  vjhich  they  assume  to  have  acted  7 

First,  I  will  consider  it  with  reference  to  the  local  history  and  institutions  of  Rhode  Island 
herself,  and  then  upon  the  broad  basis  of  American  sovereignty. 

We  have  seen  that  the  old  charter  of  Rhode  Island,  in  1663,  was  entirely  free  and  demo- 
cratic. The  community  consisted  of  landed  proprietors,  and  it  was,  in  effect,  a  landed  com- 
pany, in  which  all  were  partners  and  participants.  As  society  progressed,  and  the  number 
of  inhabitants  increased  who  did  not  own  land,  in  the  changes  and  progress  of  business,  the 
inequality  became  more  apparent. 

The  people  then  looked  back  to  the  old  guarantees  of  liberty.  Efforts  at  reform  began  and 
were  continued,  without  success.  The  minority,  holding  the  Legislature  in  their  control, 
denied  all  extension  of  suffrage,  and  without  it  the  majority  could  not  act,  within  the  form  of 
law.  Their  only  resource  was  to  go  out  of  it.  The  reluctance  to  take  such  a  step,  or  to 
change  existing  institutions,  was  one  cause  of  the  continuance  of  the  old  form.  We  have 
seen  that  during  the  Revolution  a  committee  on  suffrage  and  reform  was  appointed,  which 
shows  the  first  impuke  of  public  opinion,  on  the  adoption  of  the  Declaration  of  Indepien- 
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dencCj  but  the  state  of  the  times  prevented  action.  The  patriotism  of  the  people  submitted 
to  unequal  government,  rather  than  to  disturb  it  at  the  risk  of  weakening  the  aid  necessary 
to  carry  on  the  war  of  independence. 

After  the  Revolution,  Rhode  Island  was  involved  in  debt  and  difficulties,  and  became  em- 
barrassed in  her  wretched  paper  money  system.  For  a  long  time  her  Legislature,  repre- 
senting the  landholding  minority,  held  her  back  from  the  Union,  and  refused  to  adopt  the 
United  States  Constitution.  Her  Assembly  were  at  that  period  antagonists  to  the  real  peo- 
ple, and  opposed  to  union.  During  the  confederation,  the  Assembly  recalled  her  delegation 
from  the  Congress,  and  at  another  session  refused  to  send  any,  and  this,  too,  when  a  measure 
most  important  to  the  country,  viz.  :  to  sink  seven  millions  of  the  continental  paper,  depend- 
ed upon  her  vote.     [2  Elliot's  Deb.,  p.  23,  Ed.  of  1836.] 

In  this  state  of  things,  and  having  a  charter  tolerably  free,  she  did  not  adopt  a  written 
constitution,  as  did  all  the  other  States,  except  Connecticut,  for  a  like  cause.  The  majority 
did  not  break  out,  but  for  the  time  acquiesced.  But  there  were  no  principles  or  practice  of 
government  in  Rhode  Island,  which  denied  the  right  of  the  people,  with  or  without  the  con- 
sent of  the  existing  government,  to  make  a  constitution  when  and  how  chey  pleased. 

On  the  contrary,  Rhode  Island,  which  had  been  foremost  in  religious  freedom,  had,  by  her 
great  founder,  Roger  Williams,  equally  pledged  herself  to  civil  liberty.  See  his  recognition 
of  the  right  of  self-government,  more  than  two  hundred  years  ago  : — 

"  The  sovereign  and  original  foundation  (of  government)  lies  in  the  people,  whom  they 
must  needs  mean  distinct  from  the  government  set  up.  And  if  so,  then  a  people  may  erect 
and  establish  ivhat  form  of  government  seems  to  them  most  meet  for  their  civil  condition.  It 
is  evident  that  such  governments  as  are  by  them  enacted  and  established,  have  no  more  pow- 
er, and  for  no  longer  time  than  the  civil  power,  or  people  consenting  and  agreeing,  shall  be- 
trust  them  with.  This  is  clear,  not  only  in  reason,  but  in  experience  of  all  commonwealths, 
where  the  people  are  not  deprived  of  their  natural  freedom  by  tyrants."  [The  Bloody 
Tenet  :  reply  to  Mr.  Cotton.] 

We  have  seen  how  the  Rhode  Island  Assembly  departed  from  the  doctrines  of  religious  free- 
dom in  1663.  They  have  still  more  flagrantly  repudiated  the  principles  of  their  illustrious 
founder,  touching  civil  liberty.  It  is  therefore  no  proof  of  a  prescriptive  right  in  her  Assem- 
bly, in  1842,  to  deny  self-government  to  the  people,  because  that  Assembly  had  always  re- 
fused to  extend  suffrage,  or  permit  the  majority  to  participate  in  government  by  framing  a 
written  constitution. 

The  conclusion  is,  that  both  precedent  and  jjrinciple  fairly  construed,  up  to  the  Revolution, 
affirm  or  at  least  favor  the  right  of  the  people  of  Rhode  Island  (not  merely  the  landholders) 
to  alter  and  establish  government.  At  the  Revolution  this  principle  was  authoritatively  re- 
cognized. The  Convention  that  adopted  the  United  States  Constitution,  in  1790,  went 
further,  and  all  power  was  resolved  info  the  hands  of  the  people. 

What  then  became  of  the  Charter  Government,  and  what  powers  can  a  Legislature  under  it 
have  to  control  the  organic  law  "  for  a  longer  time  than  the  people,  consenting  and 

AGREEING,  SHALL  BETRUST  THEM  WITH." 

At  the  Revolution,  when  the  relation  to  the  mother  country  was  dissolved,  the  Charter 
Government  was  dissolved.  It  will  not  be  denied  that  the  whole  body  of  the  people  had  a 
right  to  declare  independence  of  Great  Britain,  and  put  down  the  Charter  Government,  if  it 
had  then  resisted  the  people.  But  it  went  with  the  people,  and  w  as  acquiesced  in,  subject 
always  to  the  right  of  the  people,  to  whom  the  sovereignty  reverted,  to  change  it. 

The  sovereignty  could  not  go  from  the  King  to  the  Legislature,  because  neither  the  charter 
nor  the  change  gave  any  reversionary  right.  By  rebelling  against  the  King,  the  Chartists 
dissolved  their  charter  from  the  Crown.  They  had,  then,  neither  a  derived  sovereignty,  a 
sovereignty  by  succession,  nor  a  sovereignty  delegated  by  the  people.  It  was  a  government 
of  consent,  without  a  written  constitution.  Then  if  the  people  of  Rhode  Island,  and  not  the 
Chartists,  became  the  sovereign  power  in  the  State,  when  did  they  delegate  or  surrender  it 
back  to  the  governtnent  .''  All  the  power  the  people  yielded  was  a  voluntarj^  acquiescence  of 
the  whole  community,  in  certain  customs  and  usages  of  government,  modified  by  acts  of  the 
Legislature.  But  of  no  unrtpealable,  binding  force.  What  was  the  constitution  .''  If  any 
thing,  it  was  like  that  of  Great  Britain,  an  unwritten  constitution.  This  was  anti-American. 
But  the  people  might  make  a  constitution  when  they  became  independent,  or  might  defer  it. 
They  could  never  lose  the  power  to  do  it.  No  statute  of  limitation  can  run  against  the  peo- 
ple— no  acquiescence  in  wrong,  or  injustice,  or  inequality  of  one  generation  can  bind  its  suc- 
cessors. Every  despotism  could  stand  on  this,  and  the  divine  right  of  Kings  be  unques- 
tionable. 

What'was  there  of  paramount  organic  law  in  Rhode  Island  .''  Not  the  charter.  It  had  no 
element  of  change  or  modification.  The  laws  under  it,  passed  by  the  Assembly,  were  repeal- 
able  at  pleasure.     The  Legislature  had  no  power,  either  from  the  charter  or  the  people,  or 
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inherent,  to  change  the  organic  law,  or  to  make  one.     If  the  people  could  not  act,  the  Lcgls-- 
latnre  could  not,  the  voters  could  not  :  who  could  ?     Hence — 

The  Jlmerican  doctrine  of  a  paramount  written  constitu'ion,  binding  the  Legislature,  and 
subject  only  to  the  people,  teas  lost  in  hhode  Island,  if  it  did  not  exist  in  the  tchole  people. 

Admitting  the  right  of  the  people  to  make  a  constitution  and  overthrow  the  British  colonial 
government  to  have  been  acquired  or  confirmed  by  the  [{evolution,  how  did  they  lose  it  ? 
When  regrant  it  ?  If  never,  how  can  this  right  be  denied  to  the  people  of  Rhode  Island,  in 
setting  aside  their  Charter  Government,  and  adopting  a  written  constitution  to  control  their 
Legislature  and  officers  ?  Then,  if  the  right  existed,  how  was  it  to  be  exercised  ?  The  sub- 
sisting government  had  no  power  or  right  to  make  a  constitution.  All  their  declarations  of 
rights  in  the  Digests  of  Laws  were  only  repealable  legislative  acts,  without  guarantee. 

Our  opponents,  doubtless,  will  concede  a  right  of  revolution,  but  say  we  must  take  it  by 
physical  force  !  The  value  of  that  sort  of  right  to  a  State  of  this  Union  I  will  consider  pres- 
ently, but  the  right  of  revolution  being  admitted,  docs  it  follow  that  it  must  be  by  force  !  If 
the  people  have  a  right,  thpy  must  also  have  a  right  to  exercise  it  peaceably.  If  they  do  so 
without  attacking  the  existing  government,  and  peaceably  set  up  a  government  of  organic 
law,  defined  in  a  written  constitution,  and  if  after  this  is  done,  the  old  government,  which  is 
virtually  superseded,  attacks  the  new,  then  to  defend  the  latter  is  not  revolution,  but  laiv  and 
order,  and  the  old  disbanded  government  is  the  aggressor. 

This  is  the  distinction  betvjeen  rebellion  and  the  change  of  organic  laws  by  adopting  a  writ- 
ten constitution  where  none  exists. 

Shay's  Rebellion,  the  Whisky  Insurrection,  and  the  Anti-Rent  Riots  in  New  York,  illus- 
trate this  ;  and  this  was  the  relation  of  government  and  people  before  the  Revolution.  Under 
the  colonial  government,  the  people,  if  they  adhered  to  it,  had  no  legal  right  to  change  ir. 
The  sovereignty  ot  the  Kmg  and  Parliament  precluded  any  such  right.  Revolution,  there- 
fore, and  if  revolution  was  resisted,  war  upon  the  existing  government,  were,  at  that  period, 
the  only  resource — there  was  no  lawful  mode  of  changing  a  form  of  government.  If  the 
Charter  Government  of  Rhode  Island  had  sided  with  Great  Britain,  the  people  would  have 
put  them  down.  By  siding  with  the  people,  the  Charter  Government  gave  no  legitimate 
sanction  to  the  Revolution.  It  w'as  the  same  rebellion  under  the  existing  form  of  govern- 
ment. It  had  no  foundation  of  right,  except  in  the  right  of  the  majority  to  change  govern- 
ment. 

But  we  claim  a  neio  principle  in  government.  The  right  peaceably  to  change  government. 
The  limit  is  that  it  shall  be  done  by  a  majority.  Not  by  first  attacking  the  existing  govern- 
ment or  overturning  the  laws,  and  then  making  a  constitution,  as  in  the  i-evolution  of '76,  but 
by  first  adopting  peareably  a  new  organic  law,  establishing  the  fundamental  principles  on 
which  the  government  shall  be  conducted,  the  officers  chosen,  and  the  laws  enacted.  In  or- 
der to  do  this,  the  concurrence  of  the  old  government  is  convenient  and  desirable,  but  not  in- 
dispensable. 

The  right  to  begin  this  work  rests  in  the  right  of  the  people  to  assemble.  Who  has  the 
right  to  interfere  with  them  .''  L'p  to  the  point  of  adoption  of  the  People's  Constitution  in 
Rhode  Island,  where  was  the  right  to  interfere  with  them  or  put  them  down  by  force  ?  No 
matter  how  the  constitution  was  begun  or  put  together.  It  was  peacefully  made,  peacefully 
put  to  the  people,  and  peacefully  adopted  by  the  majority.  It  then  became  the  organic  law. 
It  went  into  effect  by  its  own  force,  and  organization  and  legislation  took  effect  under  it.  It 
has  all  the  efficacy  of  a  government  de  jure  and  de  facto.  At  this  point  the  men  of  the  old 
goverment  at  acked  the  new  and  attempted  to  suppress  it  by  military  force. 

Not  an  act  was  done  by  the  people,  but  in  pursuance  of  the  new  organic  law.  If  the  ma- 
jority had  a  right  to  make  a  constitution,  then  it  was  made,  and  became  the  supreme  law. 
Therefore,  to  deny  that  the  People's  Constitution  was  the  supreme  law,  when  they  assem- 
bled under  it  and  chose  officers,  and  their  Legislature  met  to  carry  it  out,  all  of  which  was 
done  without  revolution,  or  violence,  or  attack,  is  to  deny  the  right  of  the  people,  under  any 
circumstances,  to  frame  government  except  by  the  consent  of  their  rulers  ;  and  to  this  point  our 
opponents  must  come,  or  yield  the  whole  argument. 

'I'his  would  make  the  Revolution  of  '76  the  shame  instead  of  the  glory  of  the  nation.  In 
some  of  the  old  thirteen  colonies  new  forms  of  government  were  adopted  against  the  consent 
of  a  portion  of  the  Legislative  and  all  of  the  Executive  power.  In  Virginia,  for  instance. 
When  attacked  by  the  old  government,  ought  they  to  have  yielded  to  it  ?  Why,  then,  should 
the  people  yield  in  Rhode  Island,  after  they  had  peacefully  adopted  their  constitution,  chosen 
officers  under  it,  and  put  the  new  frame  of  government  in  full  o))eration  ?  What  had  the 
majority  done  that  constituted  rebellion,  insurrection,  treason,  or  domestic  violence  f 

I  hey  stood  on  better  grounds  as  to  right  than  even  the  grounds  of  the  Revolution.  They 
had  the  great  civil  light  recognized  as  the  corner-stone  of  American  institutions — the  peace- 
ful right  which  the  Revolution  had  established  to  frame  government,  and  when  duly  adopt- 
ed, then  all  the  rights,  civil  and  military,  attached  to  sustain  it. 

There  were  no  votes  taken  by  the  masses,  or  in  Conventions,  in  the  Revolution  of '76,  to 
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change  the  government.  It  was  a  resort  to  natural  right,  to  be  enforced,  if  resisted,  b}'  war, 
and  in  no  other  form.  The  first  step  to  dissolve  government,  or  to  deny  the  supremacy  ot 
the  Crown,  was  rebellion  and  treason,  under  all  the  then  recognized  legitimate  doctrines  of 
government.  The  colonial  governments  existed  only  by  the  sovereign  grace  and  mere  mo- 
tion of  the  King.     They  had  no  inherent  principle  of  reform  or  change. 

The  Kevoiution,  being  successful,  established  this  new  fundamental  principle  of  govern- 
ment, and  in  Rhode  Island  it  was  distinctly  recognized — "that  the  powers  of  government 
mav  be  reassumed  by  the  people  whensoever  it  shall  become  necessary  to  their  happiness." 

This  the  people  did,  and  no  more.  They  made  no  attack  on  existing  institutions.  They 
changed  no  organic  relations  of  the  people  to  the  governnieut.  They  violated  no  allegiance, 
they  dissolved  no  community,  they  changed  no  relation  of  the  State  to  the  Union.  'I"he  iden- 
tity and  integrity  of  the  State  remained  the  same.  It  was  no  more  a  change  of  identity,  of 
relations  of  people  and  rulers,  of  the  government  and  the  governed,  or  of  the  federal  relations 
to  the  Union,  than  a  change  in  the  codes  of  legislation. 

The  fundamental  laio  was  chaiiged  by  peaceful,  popular  process.  If  the  right  to  do  so  was 
with  the  people,  the  form  was  legal,  and  even  legitimate,  for  it  was  sanctioned  by  the  funda- 
mental rule  of  government,  lying  at  the  foundation  of  all  government.  If  they  had  this  right, 
they  exercised  it  as  peacefully  and  legally  as  the  Legislature  could  exercise  their  right  in  re- 
vising the  code  of  State  laws. 

The  theory  of  the  opposite  side  assumes  that  the  people  of  the  States  of  this  Union  have  ac- 
quired no  rights  in  regard  to  government,  by  the  Revolution,  that  the  people  render  old  gov- 
ernments did  not  possess.  That  is  physical  right,  natural  right.  The  right  of  might, 
which  is  no  right,  but  mere  physical  power  to  do  wrong  or  right.  But  there  was  no  such 
thing  as  a  peaceful  change  of  government  under  old  systems,  and  consequently  no  change  of 
government  without  the  consent  of  government.     On  the  other  hand — 

American  institutions  recognize  three  great  principles  : 

1st.     The  elective  power,  to  change  rulers. 

2d.  The  representative  power,  substituting  agency  from  the  people  for  irresponsibility  to 
the  people. 

3d.  And  behind  all  this,  the  power  and  right  of  the  majority  of  the  community  to  change 
at  pleasure  the  organic  law  of  the  State,  and  prescribe  forms  of  constitution  as  the  supreme 
law. 

This  makes  the  distinction  in  principle  and  fact  :  the  distinction  between  attacking  an  ex- 
isting government,  with  lawless  violence,  and  the  peaceful  organization  of  a  new  frame  of 
the  same  government,  and  then,  after  it  is  so  established,  sustaining  it  under  the  foi*ms  of 
law.  This  is  the  Khode  L^land  case,  and  this  is  shown  by  the  history  of  the  proceedings  up 
to  the  first  attempts  of  the  Chartists  to  resist  the  operations  of  the  People's  Constitution. 

At  the  first  step  the  Charter  Assembly  fell  into  a  self-convicted  absurdity.  They  had 
looked  on  and  said  nothing,  except  resort  to  the  old  deceptive  mode  of  diverting  the  people 
from  a  constitution,  by  calling  a  Landholders'  Convention.  But,  in  January,  1842,  they  were 
officially  informed  by  their  Governor,  that  the  people  had  made  a  constitution,  and  demand- 
ed of  them  to  surrender  up  their  agency  to  the  new  frame  of  government.  Then  they  spoke 
for  the  first  time,  but  it  was  only  declaratory.     They  resolved  that — 

"Whereas  a  portion  of  the  people  of  this  State,  without  the  forms  of  law,  have  undertaken 
to  form  and  establish  a  constitution  of  government,  and  have  declared  such  constitution  to  be 
the  supreme  law,  and  have  communicated  such  constitution  to  the  General  Assembly  ;  and 
whereas  many  of  the  good  people  of  this  State  are  in  danger  of  being  misled  by  these  infor- 
mal proceedings — therefore  resolved  by  this  General  Assembly,  that  all  acts  done  by  the  per- 
sons aforesaid,  for  the  purpose  of  imposing  upon  this  State  a  constitution,  are  an  assumption 
of  the  powers  of  government,  in  violation  of  the  rights  of  the  existing  government,  and  of  the 
people  at  large  !" 

Here  we  have,  in  a  very  little  space,  the  concession  of  the  whole  argument.  The  old  As- 
sembly, in  this  resolution,  wrote  their  own  epitaph.  They  admitted  that  "  a  portion  of  the 
people  "  had  undertaken  to  form  and  establish  a  constitution,  that  they  had  declared  it  to  be 
the  supreme  law,  and  had  communicated  it  to  the  Assembly. 

This  yielded  the  point  that  those  who  had  made  this  constitution  were  a  '^ portion  of  the 
people  "  of  Rhode  Island.  This  shuts  up  their  argument  that  none  but  legal  voters  are  peo- 
ple. It  was  not  aliens,  non-voters,  strangers,  or  disqualified  persons  ;  but  whoever  made 
that  constitution  were  apart  of  the  political  society  and  community  of  Rhode  Island  !  Now 
add  to  this  admission  the  great  fact  in  this  case,  on  which  both  parties  stand  here,  that  those 
who  made  that  constitution  were  a  majority  of  the  whole  people  of  Rhode  Island,  and  here 
we  have  it  legislatively  declared,  before  the  old  Assembly  expired,  that  a  majority  of  the  peo- 
ple of  Rhode  Island  have  formed  and  established  a  constitution,  and  have  declared  it  to  be 
the  supreme  law,  and  commuaicated  it  to  the  Legislature  as  such  ! 
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The  only  trouble  was,  this  had  been  done,  as  the  Assembly  say,  "  without  the  form  of 
law."  That  was,  at  best,  a  mere  matter  of  form,  which  should  never  override  substance  in 
a  great  right.  But  the  Assembly  relieved  the  difliculty  at  once,  by  declaring  that  what  they 
meant  by  making  a  constitution  without  the  form  of  law  was,  "  an  assumption  of  the  powers 
of  government,  in  violation  of  the  rights  of  the  existing  government." 

And  there  stood  their  own  Bill  of  Rights,  solenmly  adopted  by  the  Convention  of  1790, 
"that  the  powers  of  government  may  be  reassumed  by  the  people  !"  How,  then,  could  it  be 
<'  a  violation  of  the  rights  of  the  existing  government"  for  the  people  to  do,  just  what  they 
had  declared,  in  1790,  by  a  Convention  paramount  to  the  Assembly,  that  they  might  do, 
"  whenever  it  shall  become  necessary  to  their  happiness  ?" 

This  they  had  done,  and  no  more.  In  doing  this  there  was  no  rebellion,  because  a  new 
fundamental  law  was  established,  and  new  duties  created  between  the  people  and  their 
agent,  the  government.  There  was  no  treason,  for  a  new  oath  and  a  new  allegiance  grew 
out  of  thisfundamental  change  of  law.  Under  the  old  system  it  was  treason.  Under  the 
American  system,  it  was  the  exercise  of  an  inherent,  inalienable,  fundamental  right.  And 
the  quality  of  this  right  could  not  depend  upon  the  mere  fact  whether  it  was  resisted  or  tol- 
erated by  the  old  form  of  government.  If  the  latter  resisted  they  made  war,  and  not  the  peo- 
ple who  exercised  the  right  and  sustained  it  against  the  war  made  upon  them  by  the  old  gov- 
ernment. 

Who  shall  interfere  at  this  point,  when  the  frame  of  government  is  thus  changed,  by  an 
explicit,  authentic  act  of  the  people  ?  The  minority  ?  They  are  absorbed  in  the  political 
action  of  the  majority.  Even  the  majority,  having  once  changed  the  frame  of  government, 
cannot  put  it  down  or  resist  it  by  force.  They  may  change  it  again  peacefully,  by  a  change 
of  the  organic  law.  The  old  officers  have  no  rights,  for  their  election  has  no  vitality  after 
the  frame  of  government  is  changed.  The  old  Assembly  have  no  right  to  interfere,  for  their 
powers,  which  came  only  from  the  consent  and  acquiescence  of  the  ])eople,  have  been  reas- 
sumed by  them,  and  the  representative  can  only  act  under  the  new  power  of  attorney. 

1st.  The  fiicts  show  that  the  old  Assembly,  while  in  power,  passed  no  law  to  restrict  the 
people,  even  if  they  had  power  to  do  so,  which  is  denied. 

2(1.  That  the  assumed  law,  passed  after  the  new  constitution  was  adopted,  was  not  at- 
tempted to  be  enforced  till  the  new  constitution  was  in  full  operation. 

I^oiv,  if  the  constitution  tvas  adopted,  all  the  subsequent  acts  tcere  laioful.  If  the  new  con- 
stitution had  not  been  fairly  adopted  by  a  majority,  the  Assembly  had  the  opportunity  to  test 
it.  By  refusing  to  do  so,  they  admitted  it,  and  for  all  purposes  it  is  a  settled  fact  in  the  case 
at  bar,  as  well  as  a  fact  in  history. 

It  was  the  duty  of  the  old  Assembly  to  surrender  its  powers  to  the  new  Legislature.  It 
was  lawfully,  legitimately  superseded,  as  effectually  as  the  former  members  of  a  Legislature 
or  of  Congress  are  superseded  by  the  election  of  new  members  by  the  peojjle.  They  had  no 
more  right  to  hold  over  than  the  old  Congress  under  the  Confederation  had  a  right  to  hold 
over  against  the  new  Congress  chosen  under  the  Constitution,  to  which  they  had  given  no 
antecedent  authority  or  consent,  in  its  formation. 

The  functions  of  the  old  officers  had  expired.  They  had  no  more  right  to  hold  over  than 
the  old  officers  in  Pennsylvania,  in  1838,  in  what  was  called  the  Buckshot  war,  when  they 
attempted  to  assume  that  the  election  by  the  people  was  void.  Was  that  a  case  this  Court 
could  not  have  inquired  into  ;  and  if  the  President  of  the  United  States  had  sent  a  military 
force,  would  that  have  legitimated  the  old  government  and  legally  as  well  as  forcibly  sup- 
pressed the  new  f 

The  new  frame  of  government  being  in  force,  the  officers  chosen  under  it  had  the  right  to 
take  possession  of  the  public  property  and  enforce  the  execution  of  the  laws  by  all  the  civil 
and  military  power  of  the  State,  and  those  who  resisted  were  making  war  upon  the  legitimate 
government,  and  resisting  law  and  order.  It  follows  that  the  attempt  to  take  possession  of 
the  Arsenal,  the  17th  of  May,  1842,  and  all  the  acts  done  to  enforce  the  laws  passed  by  the 
Legislature,  were  lawful.  In  the  trial  of  Gov.  Dorr  for  state  treason,  in  1844,  the  Attorney 
General  conceded  that  "  if  Mr.  Dorr  was  Governor,  then  he  had  a  right  to  do  all  that  he 
did."     [Dorr's  Trial,  pp,  6,  10.] 

If  the  principles  on  which  the  adoption  of  the  People's  Constitution  are  placed  in  the  fore- 
going argument  are  sound,  then  the  facts  in  the  record  being  to  be  taken  as  proved,  the  con- 
clusion follows  that  the  acts  done  according  to  the  law,  under  the  new  constitution,  were 
valid,  and  all  other  acts  contrary  thereto  were  invalid. 

What  title  to  perpetual  government  can  the  charter  party  set  up  7  AVas  it  the  right  of  pos- 
session ?  Was  it  prescription  ?  The  defendants  say  that  the  charter  and  form  of  govern- 
ment under  it  continued  to  be  the  fundamental  law  until  the  adoption  of  the  present  constitu- 
tion, in  1843.  We  contend  that  the  People's  Constitution,  and  acts  under  it,  intervened  from 
May,  1842,  until  the  adoption  of  the  present  constitution  of  1843.  All  the  pleadings  and  of- 
fers of  evidence  on  both  sides  resolve  themselves  into  this  single  issue,  of  previous  consent  of 
the  Legislature  as  the  indispensable  antecedent  of  a  constitution  !     The  old  Assembly  made 


this  the  whole  issue.  They  said  to  the  people  of  Rhode  Island,  "  you  have  assumed  to  make 
and  establish  a  constitution,  without  our  consent,  and  therefore  it  is  void." 

Whether  it  was  a  constitution  of  right  depends  solely  upon  the  first  step  in  making  it, 
viz.  :  whether  the  action  of  the  Legislature,  and  that  merely  a  request,  was  indispensable. 

It  all  comes  back  to  this  :  Is  a  constitution  void  and  inoperative,  unless  the  Legislature  re- 
quest  the  people  to  make  it  i 

Must  the  Legislature  alone  permit,  and  cannot  the  people  go  behind  such  permission. 
Can  the  Legislature  refuse  to  act  for  half  a  century,  and  lUaxi  punish  the  people  for  acting  i 

If  of  right,  without  such  beginning,  it  takes  effect  proprio  vigore.  The  obstinacy  of  the 
General  Assembly  caused  the  Avhole  difficulty.  If  they  had  done  in  1841  what  they  did  in 
June,  1842,  all  dissension  would  have  ceased.  The  result  shows  that  they  were  only  con- 
tending for  dogmatism,  for  they  have  done,  in  the  last  constitution,  just  what  they  charge  us 
with  rebellion  and  treason  for  doing.  The  surrender  of  land  suffrage,  as  the  only  means  of 
saving  the  collision  that  would  have  shattered  the  old  dynasty,  shows  the  necessity  of  the 
change  demanded  by  the  people  ;  and  the  whole  point  of  law  and  order  is  that  the  Assembly 
would  not  do,  in  answer  to  the  wishes  of  the  people,  what  they  afterward  did  do,  and  there- 
by admit  they  ought  to  have  done  at  first. 

The  Judges  of  the  Rhode  Island  Court,  after  sentencing  Governor  Dorr,  for  sustaining  the 
People's  Constitution,  should  have  changed  places  and  sentenced  themselves  for  makmg  a 
like  constitution,  which  was  equal  treason  to  the  old  charter. 

And  yet  they  exhibited  the  singular  spectacle,  of  Judges  sitting  under  a  new  constitntion, 
which,  by  the  charter,  the  old  Assembly  had  no  right  to  make,  and  trying  a  distinguished 
citizen  for  treason  to  a  departed  government,  which  the}^  themselves  had  helped  to  extermi- 
nate ! 

And  the  whole  pith  and  point  of  this  modern  treason  was,  that  the  Assembly  requested  the 
landholders  to  put  down  the  old  government,  but  refused  to  request  the  people  to  do  it  ! 

We  are  now  ])repared,  in  the  argmnent,  to  apply  the  foregoing  facts  in  the  Rhode  Island 
case  to  the  broad  and  general  proposition,  which  embraces  all  free  American  States,  of 

The  Eight  of  the  People  to  Change  Government,  and  to  judge  of  the  Occasion. 

Did  this  right  vest  in  the  people  of  the  colonies  by  the  operation  of  the  Declaration  of  In- 
dependence ?  This  has  already  been  demonstrated,  and  will  hardly  be  denied  from  any 
quarter. 

Then,  have  American  institutions,  in  the  States  or  in  the  Union,  changed,  modified,  limit- 
ed, or  restricted  this  right,  as  it  originally  was  declared  to  exist,  "  inherent  and  unalienable  "■ 
in  the  people  .''     In  short,  is  the  sovereignty  in  the  people,  and  bow  may  they  exercise  it  .'' 

It  may  safely  be  assumed  that  no  man,  or  set  of  men,  in  a  government  where  suffrage  is  in 
the  hands  of  the  masses,  will  venture  to  deny,  in  so  many  words,  that  the  people  are  sover- 
eign. Doubtless  this  will  be  conceded,  gracefully  if  not  graciously,  by  the  distinguished 
counsel  on  the  other  side.  But  how  conceded,  is  the  question.  I  apprehend,  from  the  tenor 
of  the  defendants'  abstract  of  points,  that  while  this  same  sovereignty  may  seem  to  be  yielded 
to  the  people  in  terms,  it  will  be  qualified  away,  and  in  effect  denied  and  abrogated,  in  de- 
tail and  in  all  efficient  operation.  By  their  limitations  and  constructions,  the  people  will  turn 
out  to  be  very  great  sovereigns,  with  very  great  powers,  but  without  any  possible  right  to 
exercise  that  sovereign  power  short  of  rebellion  against  the  governments  of  their  own  crea- 
tion !  That  is  the  question  we  are  to  try  ;  whether  this  virtue  of  sovereignty  has  gone  out  of 
the  people,  by  some  sort  of  prescription,  grant,  acquiescence  or  submission,  and  become 
vested  in  the  government,  so  that  the  people  can  never  have  the  free  use  of  it  again,  without 
some  process  of  license  or  re-grant  from  the  Legislature  .'' 

We  are  not  discussing  revolutions  by  mere  physical  force,  but  a  fundamental  principle  of 
right  ■,  and  to  test  this,  we  must  first  see  what  the  right  is,  and  then  whether  it  is  a  mere  ab- 
straction or  active  and  operative.  When  they  talk  of  sovereignty,  what  is  the  sovereignty 
they  mean  .'  That  which  we  rest  our  argument  upon,  is  the  sovereignty  defined  by  the  en- 
lightened advocates  of  liberty  in  the  old  world,  and  its  founders  and  expounders  in  the  new. 
Here  I  leave  all  speculation,  and  abide  by  the  highest  sanction  of  precedents.  If  dry  in  de- 
tril,  it  is  vital  in  principle.     Then 

What    is    the    Sovereignttj  of  the  People,  as    Defined    by   the  American  Principles  of 

Government  7 

The  theory  of  the  other  side,  and  the  only  theory  they  can  stand  on  to  invalidate  a  constitu- 
tion framed  by  a  clear  majority,  through  the  peaceful  forms  of  Conventions,  is,  that  the  peo- 
ple are  sovereign  not  in  themselves  but  through  the  forms  of  law  emanating  from  the  Legis- 
lature. In  short,  that  the  sovereignty  has  no  power  to  make  fundamental  law,  except 
through  the  pcruii3:iive  agency  of  statute  law.     We  maintain  that  there  is  not  a  precedent, 
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ttf  dpposing  the  sense  of  a  majority  of  the  people,  it  declares  itself  a  proper  ami  formal 
tyranny  in  the  fullest,  strongest,  and  most  correct  sense  of  the  word.  1  must,  tlierelore,  ueg 
leave  to  submit  to  the  public,  whether  the  learned  Judge  is  not  clearly  erroneous  m  his  mean- 
ing, as  well  as  his  words,  when  he  says,  p.  251,  that  '  National  distress  alone  can  justily  ec- 
centrical remedies  applied  by  the  people.'  I  think  1  may  safely  defy  all  the  world  to  prove, 
that  there  is  any  necessity  of  any  distress,  or  of  any  reason  assigned  for  a  people  s  altering, 
at  any  time,  the  whole  plan  of  government  that  has  been  established  in  their  country  for  a 
thousand  years  ;  besides  their  will  and  pleasure.     I  am  not  speaking  of  the  prudence  of  such 


tvroTii;,  viz.  :  in  the  government ;  whereas  it  should  have  been  in  the  peojAe,  next  and  irnme 
diately  under  God.  For  the  people  give  to  their  governors  all  the  rightful  power  they  iiavc. 
But  nobody  ever  heard  of  the  governors  giving  power  to  the  people.  If  the  teachers  ot  the 
exploded  doctrine  of  the  divine  right  of  kings  had  taught  the  divine  right  of  the  people,  tlicy 
had  stated  that  point  in  a  just  and  proper  manner." 

Such  were  the  teachings  with  which  the  fathers  of  the  Revolution  began  to  lay  the  founda- 
tions of  free  government.  .  ,  ,     . 

How  they  applied  and  enlarged  them,  we  shall  find  in  American  maxims  and  precedents. 

To  these  wc  should  look  for  the  true  dcfiiiition  of  American  liberties,  though  they  vvcre 
originally  irraftcd  on  the  stock  of  English  lil)crties,  that  would  have  ripened  into  full,  popular 
sovereignty,  but  for  the  pernicious  theory  that  the  people  cannot  take  a  legal  step  to  ijeform 
government,  without  the  consent  of  the  very  government  they  wish  to  reform  or  abolish. 

In  connecting  great  principles  with  long  deferred  but  finally  practical  exemplification,  the 
student  in  government  will  find  a  wondrous  coincidence  of  sentiment  between  the  American 
Declaration  of  Independence  and  the  indictment  against  Algernon  Sydney,  Nov.  7,  1G33, 
«'  that  he  traitorously  did  compose  and  write  a  false,  seditious,  and  traitorous  libel,  contain- 
ing these  false,  seditious,  and  traitorous  English  sentences  :— '  The  power  originally  in  the 
people  is  delegated  unto  the  Parliament.'  '  The  King,  as  he  is  a  man,  is  subject  unto  the 
people  that  makes  him  a  King.  If  he  doth  not  like  this  condition  he  inay  renounce  the 
crown.'  '  We  may,  therefore,  change  or  take  away  Kings  without  breaking  any  yoke,  or 
that  is  made  a  yoke  which  ought  not  to  be  one.'  "     [9  Howell's  St.  Trials,  801.] 

Ninety-three  years  after  the  great  martyr  had  sealed  these  truths  with  his  blood,  they  wore 
engrafted  into  the  constitution  of  a  republic,  destined  to  embrace  a  whole  continent ;  for  so 
believed  our  fathers,  when  they  gave  to  the  acts  of  the  confederation  of  the  colonies  the  ex- 
pansive name  of  Continental  Congress,  (Continental  Army,  and  Continental  Money. 

Declaration  of  Independence. 

"  "We  hold  these  truths  to  be  self-evident,  that  all  men  are  created  equal  ;  that  they  are 
endowed  by  their  Creator  with  certain  unalienable  rights  ;  that  among  these  are  life,  liberty, 
and  the  pursuit  of  ha[)piness  ;  that  to  secure  these  rights,  governments  are  instituted  among^ 
men,  deriving  their  just  powers  from  the  consent  of  the  governed  ;  that  when  any  form  ol 
government  becomes  destructive  of  these  ends,  it  is  the  right  of  the  people  to  alter  or  abolish 
it,  and  to  institute  new  government,  laying  its  foundations  on  such  principles,  and  organizing 
its  powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect  their  safety  and 
happiness." 

The  Virginia  Declaration  of  June  12,  1776,  had  preceded  this— "  that  a  majority  of  the 
community  hath  an  indubitable,  unalienable,  and  indefeasible  right,  to  reform,  alter  or  abol- 
ish government,  in  such  manner  as  shall  be  judged  most  conducive  to  the  public  weal." 

No  qualification,  such  as  is  now  pressed  upon  us,  can  be  found,  anywhere,  viz.  :  provided 
the  consent  of  the  subsisting  form  of  government  shall  be  first  luid  and  obtained  ! 

And  true  to  this  fundamental  principle,  Virginia  neither  then,  nor  in  the  change  of  her 
constitution  in  1829,  made  any  provision  for  its  amendment,  and  gave  no  such  power  to  the 
Legislature,  because  it  was  reserved  by  the  people.     [Va,  Conven.  of  1829,  p.  777.] 

The  Debates  in  all  the  Conventions  that  adopted  a  State  or  the  United  States  Constitution, 
are  filled  with  this  doctrine,  never  doubted,  or  denied,  or  qualified  away  into  impracticability. 
Volumes  could  be  filled  with  extracts  to  this  point.  I  must  content  myself  with  but  a  few, 
from  the  mass  of  authorities  before  me. 

In  the  Virginia  Convention  of  1788,  Mr.  Nicholas  said,  "  The  people  can,  when  they 
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jilease,  change  the  goveruiiieiit,  being  possessed  of  the  supreme  power.  The  people  are  the 
source  of  all  power."     [2  Elliot's  Deb.  46,  98.] 

Edmund  Pendleton,  President  of  the  Convention—''  Who  but  the  people  can  delegate 
powers  ?  V,'ho  but  the  people  have  a  ri;ht  to  form  government." — (p.  57.)  Again — "Do 
we  not  appeal  to  the  people,  by  whose  authority  all  government  is  made," — (p.  79.)  "  The 
people  are  made  the  fountain  of  all  power." — (p.  230.) 

Patrick  Henry  (p.  65) — "This,  sir,  is  the  language  of  democracy,  that  a  majority  of  the 
community  have  u  right  to  alter  their  government  when  found  oppressive."  Again,  speak- 
ing of  free  government — "  One  of  the  leading  features  of  that  government  is,  that  a  majority 
can  alter  it. — (p.  GO.)  "  Ruler.s  are  the  servants  and  agents  of  the  people— the  people  are 
their  masters. — (p.  248.) 

Mr.  Marshall — "  Is  not  liberty  secure  with  us,  where  the  people  hold  all  powers  in  their 
hands,  and  delegate  them  cautiously,  for  short  periods,  to  their  servants." — (p.  ]87.) 

To  the  learned  counsel,  Avho  have  come  up  here,  in  behalf  of  the  old  Charter  Government 
of  iihode- Island,  to  refine  and  explain  away  in  practice,  if  they  do  not  deny  in  terms,  this 
fundamental  doctrine  of  government,  I  may  safely  rcplv,  in  the"  rebuke  of  Mr  Madison  to 
the  opponents  of  the  Constitution,  (in  tiie  46th  No.  ot'tlie  Federalist,  p.  188)—"  Iho  adver- 
saries of  the  Constitution,"  said  he,  "seem  to  have  lost  sight  of  the  people  altogether  in  their 
reasonings  on  this  subject.  These  gentlemen  must  here  be  reminded  of  their"error.  They 
must  be  told  that  the  ulUmale  authority,  wherever  the  derivative  may  be  found,  resides  in 
the  people  alone." 

And  .so  said  Alexander  Hamilton,  a  statesman  sufficiently  conservative  for  any  party  : — 
"  The  fabric  of  American  empire  ought  to  rest  on  the  solid  basis  of  the  consent  of  the  people. 
Tlio  streams' of  national  power  ought  to  flow  immediate!  v  from  that  pure,  oviginul  fountain 
of  all  legilimate  authorily."     [No.  22  Fed.,  p.  87.] 

In  South  Carolina  even,  wheroj  out  of  Pihode  Island,  the  practical  sovereignty  of  the  peo- 
ple is  sui)posed  to  have  been  most  questioned,  her  eniinent  statesmen,  nearest  to  the  revolu- 
tionary period,  emphatically  affirmed  it  without  qualification.  In  the  Convention,  May, 
1788,  that  adopted  the  United  States  Constitution,  (4  Ell,  Deb.,  S19  to  831,)  Mr.  Charles 
Pinckney  said — "  We  have  been  taught  here  to  believe  that  all  power  of  right  belongs  to  the 
people  ;  that  it  floAvs  immediately  from.them,  and  is  delegated  to  their  officers  for  the  public 
good;  that  our  rulers  are  the  servants  of  the  people,  amenable  to  their  will,  and  created  for 
their  use."  *  *"  ■  "I  conceive  it  as  indispensable  in  a  republic  that  all  authority  should 
flow  from  the  people."  *  *  *  "  f^  every  government  there  necessarily  exists  a  imwer 
from  \i  hich^there  is  no  appeal,  and  which,  for  that  reason,  may  be  termed  absolute  and  uncon- 
trollable. The  person  or  assembly  in  whom  this  power  resides,  is  called  the  sovereign  or 
supreme  power  of  the  State.  With  us,  the  sovercig7ity  of  the  Union  is  in  the  people."  *  *  * 
"  is  there,  at  this  moment,  a  nation  upon  earth  that  enjoys  this  right,  where  the  true  ])rin- 
ciples  of  representation  ai-e  understood  and  practised,  and  where  all  authority  flows  from 
and  rctiuus  at  stated  periods  to  the  people  ?" 

And  quite  receiitly,  (in  1832,)  in  his  "  Comparative  View  of  Constitutions,"  Mr.  E.  S. 
Davis,  of  South  Carolina,  said — "  Among  the  various  branches  of  science  which  constitute 
the  education  of  an  American  citizen,  that  of  government  is  highly  important  and  necessary  ; 
posses-i)ig  the  power  of  creating  and  amending  the  Constitution,  it  is  peculiarly  incumbent  on 
nim  to  acquire  the  kind  of  knowledge  which  will  best  qualify  him  for  the  judicious  exeicise 
of  so  precious  a  ri(!:ht." 

The  early  Presidents  of  the  Republic,  who  studied  government  in  the  school  of  the  Revo- 
lution, all  recognized  this  fundamental  priiiciple. 

Washington,  in  his  first  inauguraraddress,  (April  SO,  17S9,)  began  with  hi.s  "fervent 
supplications  to  that  Almighty  Being  who  rules  over  the  universe,  that  his  benedictions  may 
consecrate,  to  the  liberties  and  happiness  of  the  people  of  the  United  States,  a  government 
■insiituted  by  themselves."     [Hickey',-4  Const,  of  U.  S.,  p.  212.] 

In  his  farewell  address,  he  said,  "  the  very  idea  of  the  power  and  the  right  of  the  people  to 
establish  government,  presupposes  the  duty  of  every  individual  to  obey  the  establisned  gov- 
ernment ;"  and  in  this  connexion  he  affirmed  that  "  the  basis  of  our  political  systems  is  the 
right  of  the  people  to  7nake  and  to  alter  their  constitutions  of  government." 

Even  John  Adams,  the  least  republican  of  all  our  Presidents,  in  his  last  reply  to  the  ad- 
dress of  Congress,  as  President  of  the  United  States,  says  he  is  "  compelled  by  the  habits  of 
a  long  life,  as  well  as  by  all  the  principles  of  society  and  government  which  I  could  ever  un- 
derstand and  believe,  to  consider  the  great  body  of  the  people  as  the  source  of  all  legitimate 
authority,  nor  less  than  of  all  efficient  voicer."  [See  House  Journal,  5  and  6  Consrress,  Nov. 
27,  1800.] 

JiiFFES,soN,  in  his  first  inaugural  address,  March  4,  1801,  declares  that  "the  Vv'ill  of  the 
majority  is  in  all  cases  to  prevail  ;"  and  he  thus  pointedly  refutes,  in  a  .single  sentence,  all  the 
false  theories  of  grants  to  and  guardianships  over  the  people. 

^  Souietimes  it  is  said  that  man  cannot  be  trusted  with  the  government  of  himself .    Can  he 
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fioai  the  time  of  Algernon  Svdiiey  lo  Uic  tiinc  of  Tlioiiuis  \V.  Dorr,  that  gives  a  colorable 
sanction  to  such  a  tiicnry  of  American  lilierties. 

I  be'^in  witii  the  discourses  of  Sydney  on  j^ovcmmoiit,  (London  edition  of  1763,)  of  whom 
Bishop  Burnet  said,  "  He  had  studied  die  history  of  government,  in  all  its  branches,  beyond 
any  man  I  ever  knew." 

These  are  the  titles  of  some  of  the  chapters  : — 

Chap.  1,  sec.  6—"  God  Isavea  to  man  the  choice  of  forms  of  government,  and  tho^c  who 
constitute  one  form  may  abrogate  it." — p.  14. 

Chap.  1,  sec.  20 — '■'  All  just  magistratical  power  is  from  the  people." — p.  54. 

Chap.  2,  sec.  3—"  Government  is  not  instituted  for  the  good  of  the  governor  but  of  the 
governed." — p.  70. 

Chaj).  3,  sec.  31—"  Free  nations  have  a  right  of  n^.ecting  when  and  where  they  please,  un- 
less they  deprive  themselves  of  it." — ]),  399. 

Chap.  3,  see.  33—"  The  liberty  of  the  people  is  the  gift  of  God  and  nature." — p.  40ti. 

Chap.  3,  sec.  36—"  The  general  revolt  of  a  nation  cannot  be  called  a  rebellion."— p.  413. 

Chap.  3,  sec.  41—"  The  people,  by  whom  and  for  whom  the  mngistrato  is  created,  can 
only  judge  whether  he  rightly  performs  his  office  or  not."— p.  436. 
.  Chap.'S,  sec.  44 — "  No  people  that  is  not  free  can  substitute  delegates." — p.  ^50. 

Locke,  who  based  government  on  the  social  comptct,  the  theory  of  all  our  consitulions, 
placed  the  sovereignty  where  the  Virginia  Declaration  of  Rights  finds  it,  in  the  majority  ot 
the  community.  [See  Locke  on  Government,  book  2,  chap  8,  sec.  95,  j)p.  270,  271,  272— 
"  When  any  number  of  men  have  consented  to  make  one  community  or  i>;Gvcy7Wient,  they  are 
thereby  presently  incorporated,  and  make  one  Ood'j  politic,  whercin"the  majorily  have  a 
right  to  act  and  conclude  the  rest."  Sec.  96 — '■'  For  when  any  number  of  men  have,  by  the 
consent  of  every  individual,  made  a  community,  they  have  thereby  made  that  community  ono 
body,  with  a  power  to  act  as  one  body,  which  is  only  by  the  will  and  determination  of  tho 
majority  ;  for  that  which  acts  nwy  community,  being  only  the  consent  of  the  individuals  of  it, 
and  it  being  necessary  to  that  which  is  one  l)ody  to  move  one  way,  it  is  necessary  ilie  body 
should  move  that  way  whither  tho  greater  force  carries  it,  which  is  the  consent  of  tho  ma- 
jority :  or  else  it  is  imjiossible  it  should  act  or  contiime  one  body,  one  community,  which  the 
consent  of  every  individual  that  united  into  it  agreed  that  it  should  ;  and  so  every  one  is 
bound  by  that  consent  to  be  concluded  by  the  majority."  Ti)is  doctrine  is  illustiatcd  and 
enforced  through  sections  97  and  98.  See.  99 — "  And  this  is  that,  and  that  only,  whicli  did 
or  could  give  beginning  to  any  lavful  govcrnme^it  m  the  world."  See  also  book  2,  chapters 
13  and  19.] 

I\lr.  Justice  Story,  in  his  1  Commentaries,  note  on  p.  299,  calls  "  Mr.  Locke  the  most 
strenuous  asserter  of  liberty  and  of  the  original  compact  of  society  j"  and  in  the  same  vol., 
from  p.  296  to  300,  the  American  connnentator  takes  up  and  maintains  the  doctrine  of  JMr. 
Locke  as  to  the  powers  and  rights  of  a  majority. 

Burgh's  Political  Disquisitions  is  a  work  of  signal  excellence  and  of  high  authority,  from 
the  circumstances  attending  its  republication  in  this  countr3\  It  appeared  in  England  just 
after  the  publication  of  the  celebrated  Commentaries  by  Sir  AVilliam  Blackstone,  and  com- 
batted  with  great  boldness  and  etlect  tho  dogma  of  that  distinguished  author,  that  sovereignty 
and  the  Legislature  are  convertible  terms. 

When  the  colonics  began  to  resist  the  usurpations  of  the  Parliament,  the  high  authority  of 
Judge  Blackstone  v»'as  appealed  to  as  condenmatory  of  all  acts  of  the  people  to  establish  new 
forms  of  government,  without  the  consent  of  what  was  then  held  to  be  tho  "  omnipotence  of 
Parliament."  The  Legislative  power,  according  to  Judge  Blackstone,  (1  Comm.,  chap.  25,) 
was  "  the  supi-eme  and  absolute  authority  of  the  state  ;"  and  to  such  extreme  Vtas  this  theory 
of  the  British  Constitution  carried,  that  De  Lolme  well  affirmed,  "  it  is  a  fundamental  prin- 
ciple with  the  English  lawyers  that  Parliament  can  do  every  thing  but  make  a  woman  a  man 
and  a  man  a  woman." — (p.  134.)  Bacon,  in  his  Abridgment,  went  beyond  this,  and  main- 
tained that  Parliament  could  trauLiibrm  the  sexes,  because  it  had  made  a  woman  Lord  Mayor 
of  London  ! 

It  is  a  singular  fact,  that  tho  theory  of  Judge  Blackstone,  which,  if  not  repudiated,  would 
have  bouudthe  colonies  forever  under  the  despotism  of  Parliament,  and  defeated  the  Revo- 
lution, was  maintained  in  precisely  the  same  form  of  argument  that  is  now  brought  to  bear 
against  the  validity  of  the  People's  Constitution  in  Rhode  Island. 

Blackstone,  in  his  defence  of  absolute  power,  was  met  by  Mr.  Locke,  that  "  there  re- 
mained still,  itdierent  in  the  people,  a  supreme  power  to  remove  or  alter  the  Legislature, 
when  they  find  the  Legislative  act  contrary  to  the  trust  reposed  in  them,  for  when  such  trust 
is  abused,  it  is  thereby  forfeited,  and  devolves  to  those  who  gave  it."  And  this  he  answered 
by  affirming,  that  "  however  just  this  conclusion  may  be  in  theory,  v/e  cannot  practically 
adopt  it,  nor  take  a.ny  Icgo!.!  ;.teps  foi'  carrying  it  into  eserution."'     (1  Comm.,  f^l.) 
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And  this  is  precisely  the  sort  of  abject  sovereignty  in  making  constitutions  which  otif 
learned  opponents  will  concede  to  the  people.  By  binding  their  fettered  sovereignty  down  to 
a  legal  form,  through  which  Conventions  are  to  be  held  and  votes  to  be  received  for  a  constitu- 
tion, Avhich  legal  form  must  emanate  from  the  Lcgishxture,  they  come  up  fully  to  the  Brit- 
ish doctrine  of  supreme  power  in  the  organization  and  not  in  the  people  ;  and  they  leave  the 
sovereignty,  just  as  the  English  commentator  did,  impracticable,  and  without  the  power  of 
"taking  any  /eg«7  step  of  carrying  it  into  execution,"  whenever  the  Legislature  refuses  to  act. 

This  is,  emphatically,  the  main  point  of  difference  between  those  who  maintain  and  those 
Avho  deny  the  validity  of  a  constitution  formed  as  we  have  shown  that  of  Rhode  Island  to 
have  been  ;  and,  so  as  I  niay  be  able,  I  earnestly  desire  to  present  that  issue  here,  not  only 
as  far  as  it  rightly  comes  within  this  cause,  but  as  before  the  higher  tribunal  of  the  people^ 
that  it  may  be  understood  what  the  statesmen,  the  rulers,  and  the  judges  of  the  land  actually 
concede  to  the  people  of  these  States  as  their  practical  sovereignty  in  government. 

Hence  the  necessity  of  going  back  to  fundamental  principles  in  American  government,  for 
"  to  recall  men  to  original  maxims  is  generally  recalling  them  to  virtue." 

James  Burgh,  LL.  D.,  was  born  at  Madderty,  Perthshire,  Scotland,  in  1714,  and  died  in 
1775,  just  as  he  had  completed  his  three  volumes  of  "  Political  Disquisitions."  This  work 
was  republished  in  Philadelphia,  in  1775,  by  Robert  Bell,  under  the  patronage  of  the  most 
eminent  patriots  of  the  Revolution.  A  long  list  of"  names  of  the  encouragers"  is  appended, 
headed  by  "  His  Excellency  George  Washington,  Esquire,  Generalissimo  of  all  the  Forces  in 
America,  and  a  Member  of  the  Continental  Congress."  Here  follow  the  names  of  Thomas 
Jcfterson,  John  Hancock,  James  Wilson,  Charles  Thom])son,  John  Sullivan,  Roger  Sher- 
man, Henry  Middleton,  Silas  Deane,  Benjamin  Rush,  and  many  other  worthies. 

The  doctrines  which  the  foremost  American  statesmen  of  that  period  encouraged,  as  the 
basis  of  government,  are  boldly  sustained  by  the  authoi-,  who  thus  refuted  the  fallacies  of 
Judge  Blackstone  : — 

Vol.  3,  pp.  275  to  278 — "  I  cannot  help  considering  Judge  Blackstone  as  one  of  the  many 
among  us  who  endeavor  to  lull  us  asleep  in  this  time  of  danger.  I  own  I  do  not  understand 
his  ideas  of  free  government.  '  Wberever,'  says  he,  '  the  law  expresses  its  distrust  of  abuse 
of  power,  it  always  vests  a  superior  coercive  authority  in  some  other  hand  to  correct  it  ;  the 
very  notion  of  which  destroys  the  idea  of  sovereignty.  The  supposition  of  laiv  therefore  is, 
that  neither  the  King,  nor  either  House  of  Parliament,  (collectively  taken,)  is  capable  of  do- 
ing any  wrong ;  since  in  such  cases  the  law  feels  itself  incapable  of  furnishing  any  adequate 
remedy.  For  v/hich  reason  all  oppressions,  which  may  happen  to  spring  from  any  branch 
of  the  sovereign  power,  must  necessarily  be  out  of  the  reach  of  any  stated  rule  or  express 
Zeg-«/ provision  ;  but  if  ever  they  unfortunately  happen,  the  prudence  of  the  times  must  pro- 
vide new  remedies  upon  new  emergencies.'     (1  Bl.  Com.,  244.) 

Here  the  learned  Judge  tells  us,  that,  because  neither  can  the  King  exercise  an  arbitrary 
restraining  power  over  either  of  the  Houses  of  Parliament,  nor  either  or  both  Houses  of  Par- 
liament over  the  King — therefore  what  ?  '  Therefore  the  supposition  of  laiu  is,  that  none  of 
the  three  branches  of  the  Legislature  can  do  wrong,  because  the  law  feels  itself  incapable  of 
furnishing  an  adequate  remedy  ! '  If  the  law  or  the  lawyers  suppose  that  none  of  the  three 
branches  of  the  Legislature  is  capable  of  doing  wrong,  for  that  they  are  supreme,  and  what- 
ever the  supreme  power  establishes  must  of  course  be  right,  as  none  can  say  to  the  supreme 
povi^er,  what  doest  thou  ?  yet  history  shows,  that  King,  Lords,  and  Commons  have  often 
done  very  wrong  things.  And  though  the  law  'feels  itself  incapable  of  furnishing  any  ade- 
quate remedy,'  does  it  therefore  follow  that  there  is  no  adequate  rem.edy  ?  The  Judge  says, 
the  prudence  of  future  times  must  find  new  remedies  upon  new  emergencies  ;  and  afterwards 
adds,  that  we  have  a  precedent  in  the  Revolution  of  1683,  to  show  what  may  be  done  if  a 
King  runs  away,  as  James  the  Second  did.  Insinuating  that  if  we  had  not  such  a  precedent, 
we  should  not  know  how  to  proceed  in  such  a  case  ;  and  says  expressly,  that,  '  so  far  as  this 
precedent  leads,  and  no  farther,  we  may  7ioio  be  allowed  to  lay  down  the  law  of  redress 
against  public  oppression.'  Yet  he  says,  p.  245,  that  necessity  and  the  safety  of  the  whole 
may  require  the  exertion  of  those  inherent  (though  latent)  powers  of  society,  which  no  cli- 
mate, no  time,  no  constitutions,  no  contract,  can  ever  destroy  or  diminish.  For  my  part,  I 
cannot  see  the  use  of  all  this  hesitating  ^nd  mincing  the  matter.  Why  may  we  not  say  at 
once,  that  without  any  urgency  of  distress,  without  any  provocation  by  oppression  of  govern- 
ment, and  though  the  safety  of  the  whole  should  not  a])])ear  to  be  in  any  inunediate  danger,  if 
the  people  of  a  country  thiidc  they  should  be,  in  any  respect,  happier  under  republican  gov- 
ernment, than  monarchical,  or  under  monarchical  than  republican,  and  find  that  they  can 
bring  about  a  change  of  government,  without  greater  inconveniences  than  the  future  advan- 
tages are  likely  to  balance  ;  why  may  we  not  say,  that  they  have  a  sovereign,  absolute,  and 
uncontrollable  right  to  change  or  new  model  their  government  as  tbey  please  ?  The  author- 
ity of  government,  in  short,  is  only  superior  to  a  minority  of  the  people.  The  majority  of 
the  people  arc  rightfully  ?.vperior  to  it,     >Vherever  a  govcrnmi.'nt  a-Futncs  to  itself  a  power 
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of  the  people,  those  people,  and,  that  I  may  apply  the  case  closely,  the  people  of  Georgia,  in 
particular,  could  alter,  as  they  phased,  their  former  worlt." 

In  this  case,  and  that  of  Brailsforu  vs.  Gcor<,na,  the  Supreme  Court  judicially  considered 
and  determined  what  was  the  existing  constitution  of  Georgia,  in  order  to  decide  the  rights 
of  a  private  party.  The  right  of  a  citizen  to  sue  a  State  was  subscqucnily  abolished,  by  an 
amendment  of  the  constitution,  but  that  only  affected  the  jurisdiction  and  not  the  principle, 
as  now  applicable  to  a  case  clearly  within  jurisdiction,  between  citizens  of  different  States. 
Even  the  late  Mr.  Justice  Story  is  fully  committed  to  the  people  on  this  fundamental  point. 
In  his  Commentaries,  vol.  1,  p.  198,  he  says  of  the  Declaration  of  Independence  : — 

"  It  was  an  act  not  competent  for  the  State  governments,  or  any  of  them,  as  organized 
under  their  charters,  to  adopt.  Those  charters  neither  contemplated  the  case,  nor  provided 
for  it.  It  was  an  act  of  original  inherent  sovereignty  by  the  jieople  themselves,  res'ilting 
from  their  right  to  change  the  form  of  government,  and  to  institute  a  new  government,  when- 
ever necessary  for  their  safety  and  hapjnness." 

Again,  p.  300 — "  The  Declaration  puts  the  doctrine  on  the  true  ground — that  government 
derives  its  powers  from  the  consent  of  the  governed,  and  the  people  have  a  right  to  alter  it." 

I  will  close  these  judicial  references,  by  an  authority  that  will  surely  be  respected  here,  and 
which,  with  what  has  preceded  it,  must  be  conclusive,  viz  :  Chief  Justice  Marshall,  in  1803, 
speaking  for  the  whole  Court,  in  the  case  of  Marbury  vs.  Madison,  (1  Cranch,  176,  cited 
S,  Story's  Commen.,  431,)  : — 

*'  The  question,  whether  an  act  repugnant  to  the  constitution  can  become  the  law  of  the 
land,  is  a  question  deejily  interesting  to  the  United  States  ;  but,  hapj)ily,  not  of  an  intricacy 
proportioned  to  its  interest.  It  seems  only  necessary  to  recognize  certain  jirinciplcs,  sup- 
posed to  have  been  long  well  established,  to  decide  it. 

That  the  people  have  an  original  right  to  establish,  for  their  future  government,  such  prin- 
ciples as,  in  their  opinion,  shall  most  conduce  to  their  own  happiness,  is  the  basis  on  which 
the  whole  American  fabric  has  been  erected.  The  exercise  of  this  original  right  is  a  very 
great  exertion ;  uor  can  it,  nor  ought  it  to  be  very  frequently  repeated.  The  ])rinciples, 
therefore,  so  established,  are  deemed  fundamental.  And  as  the  authority  from  which  they 
proceed  is  supreme,  and  can  seldom  act,  they  are  designed  to  bc^jcrmrtnenf." 

In  McCuUoch  vs.  State  of  Maryland,  in  1819,4th  Wheaton,  404,  the  same  high  authority 
treats  this  as  not  an  open  question  before  the  Court  : — 

"  It  has  been  said,  that  the  people  have  already  surrendered  all  their  pov/ers  to  the  State 
sovereignties,  and  had  nothiutr  moru  to  give.  BUT,  SURELY,  THE  QUESTION 
WHETHER  THEY  MAY  RESUME  AND  MODIFY  THE  POWERS  GRANTED 
TO  GOVERNMENT,  DOES  NOT  REMAIN  TO  BE  SETTLED  IN  THIS 
COUNTRY." 

And  yet,  may  it  please  your  Honors,  Governor  Dorr  and  his  friends  have  I)een  charged 
with  treason,  for  acting  upon  this  solemn  dictum  of  the  whole  Supreme  Court  as  if  it  were 
true  !  Now  take  this  emphatic  expression  of  the  opinion  of  the  Supren;e  Court,  through 
Chief  Justice  Marshall,  and  test  it  by  the  Rhode  Island  Bill  of  Rights,  adopted  by  her  Con- 
vention in  1790,  viz.  :  "  that  the  powers  of  government  may  be  reqssumcd  by  the  people," 
and  we  have  the  entire  doctrine  contended  for  by  the  plaintiff  here,  judicially  established 
by  the  Supreme  Court  of  the  United  States  as  unquestionable,  and  almost  in  the  very  words 
of  that  Bill  of  Rights,  viz.  :  "  the  people  may  resume  the  powers  granted  to  government." 

"  Granted  to  government,"  is  the  phrase,  not  granted  by  government.  Not  granted  sub- 
ject to  the  condition  that  the  power  shall  be  resumed  only  by  the  consent  and  in  the  form  of 
statute  law  prescribed  by  the  grantee,  the  Legislature  !  This  "does  not  remain  to  be  set- 
tled in  this  country  !"  and  if  so,  how  then  stand  these  defendants  here  on  their  plea  of  justi- 
fication by  a     denial  of  the  sovereignty  of  the  people  .'' 

May  it  please  your  Honors,  with  this  array  of  authorities  and  unbroken  precedents  against 
them,  the  counsel  for  the  defendants,  whatever  may  have  been  their  original  purpose,  will  he 
constrained  to  say  that  they  concede  the  sovereignty  to  the  people.  What  else  have  they  to 
say  }  But  I  could  not  trust  to  that  concession,  as  they  may  be  pleased  to  call  it,  followed 
as  it  must  be,  unless  they  surrender  the  whole  cause,  with  restrictions  and  limitations  ;  and 
therefore,  the  sovereignty  which  we  mean,  as  defined  by  those  who  best  understood  and  ap- 
preciated it,  has  been  thus  broadly  spread  out  upon  the  argument.  Well,  then,  if  we  have 
this  sovereignty,  how  and  when  and  by  what  process  may  it  act  ?     Does  it  really  exist  in 
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pi'aclicc  m'  only  in  abstraction  ?     And  this  brings  iis  to  the  practical  ojjerdtion  of  thiri  sover- 
eignty in  framing  constitutions  of  government. 

Then,  if  the  People  have  the  right,  how  may  they  exercise  it  ?     [Vho  shall  begin,  the  People 
or  the  Oovernment,  Conventions  or  Legislatures  ? 

We  say  the  former.  'J"he  proposition  on  the  other  side  is,  you  must  have  a  statute  law 
to  call  your  Convention  and  count  your  votes,  and  say  who  shall  vote  and  how,  or  you  can- 
not take  a  step  to  make  or  alter  the  frame  of  government. 

It  is  not  s>»,  unless  this  boasted  sovereignty  is  but  a  mockery,  a  delusion,  and  a  snare. 
"Will  this  Court  say  to  the  people  of  each  State  in  this  Union,  that  true  it  is  they  are  the 
source  of  all  political  power,  but  if  they  presume  to  exercise  their  sovereignty  in  establishing 
or  changing  constitutions  of  government,  without  consent  of  the  Legislature,  they  shall  be 
followed  with  pains  and  penalties,  enforced  by  the  lawless  despotism  of  Martial  Law,  and 
backed  by  the  whole  military  power  of  the  United  States,  called  out  by  the  President  to  sup- 
press insurrection  and  domestic  violence  !  "Whenever  this  tribunal  shall  proclaim  this  to  be 
the  law,  it  will  have  decreed  that,  in  contemplation  of  law,  the  people  here,  as  in  Great 
Britain,  do  not  exist.  Such  is  not  the  law  of  this  land,  here,  nor  elsewhere.  On  the  con- 
trary, all  American  precedents  and  practice  of  government  demonstrate  that  the  assumption 
—that  the  first  step  in  reforms  and  changes  ©f  government — must  emanate  from  the  estab- 
lished government,  and  not  tVom  the  people,  is  the  dogma  oi'  despotism  ! 

To  this  point  all  the  foregoing  authorities  directly  tend.  It  is  the  incident  that  follows  the 
principal,  for  it  were  as  absurd  to  concede  entire  freedom  to  the  individual  and  deny  his 
right  to  move  a  hand  without  the  leave  of  a  master,  as  to  afSrm  a  sovereignty  of  the  people 
incapable  of  taking  the  first  step  to  make  or  remodel  their  frame  of  government.  This  is  our 
main  point  of  difference. 

We  shall  agree  on  the  right  to  abolish,  but  divide  on  the  mode.  They  make  the  mode  an 
inseparable  barrier  to  the  exercise  of  the  right,  the  form  superior  to  the  substance— depen- 
dent on  another  tribunal  than  the  people  and  one  of  their  own  creation  ! 

True,  it  is  said  that  the  people,  though  sovereign,  may  limit  themselves,  as  well  as  their 
governments,  by  their  constitutions.  Doubtless  they  do  so,  through  representation,  as  to  the 
making  and  enforcing  of  statute  law,  which  they  leave  to  the  subsisting  organization.  And 
so  they  prescribe  the  modes  of  amending  constitutions.  But  who  do  they  limit  in  this  power 
of  making  and  amending  constitutions  ?     The  Legislature  and  not  themselves  ! 

I  pray  this  may  be  marked,  because  the  practical  exercise  of  the  sovereignty  depends  upon 
it.  Constitutions  are  made  to  control  ihe  Legislature  and  to  control  majorities  as  to  all  exer- 
cise of  rights  under  the  constitution.  While  it  subsif^ts,  all  are  governed  by  its  limitations, 
and  so  far  the  majority  as  well  as  the  minority  have  limited  themselves.  Now  comes  the 
question  of  change  in  the  constitution.  W  ho  are  limited  by  it  in  making  that  change  ?  The 
Legislature.  They  can  move  only  by  proposing  amendments  to  be  sent  out  to  the  people 
who  are  voters  under  the  existing  constitution,  or  to  call  Conventions,  if  the  constitution  so 
provides.  They  cannot  move  a  step  outside  of  the  constitution.  But  are  the  people  who 
made  this  constitution  limited  in  their  power  of  amendment,  because  they  have  restricted  the 
Legislature  ?  Will  the  learned  counsel  on  the  other  side  show  a  provision  in  the  twenty-nine 
constitutions  of  these  States  which  says  that  "  We  the  people  hereby  agree  never  to  amend 
this  constitution,  or  to  make  another,  in  any  other  way,  except  that  which  is  prescribed  here- 
in, through  the  Legislature  !" 

There  is  no  such  thing  in  existence,  nor  any  thing  like  it.  All  the  power  of  a;nendmcnt 
given  in  all  the  constitutions  limits  the  Legislatures.  They  shall  not  touch  the  constitution, 
except  in  the  way  the  sovereign  power  permits  them  to  act.  But  behind  this  stands  the  sov- 
ereign who  made,  and  who  has  the  like  power  to  unmake.  The  sovereign,  if  he  had  power 
to  make,  has  not  granted  away  that  power.  The  power  given  to  the  Legislature  is  permis- 
sive, and  exhausts  no  part  of  the  reserved  powers  of  the  grantor.  Even  the  present  constitu- 
tion of  Rhode  Island  says  "  that  the  General  Assembly  may  propose  amendments  to  be  sub- 
mitted to  the  electors,  and  \?  three-fifths  of  the  electors  approve,  such  amendments  shall  be- 
come a  part  of  the  constitution." 

It  follows,  then,  that  the  Legislature  cannot  propose  or  adopt  any  amendment  of  the  con- 
stitution in  any  other  way,butlhe  people  have  not  tied  themselves  down  to  a  three-fifth  rule; 
they  have  tied  the  Legislature,  but  behind  all  this  is  the  sovereignty  acting  by  and  through 
majorities,  and  if  they  ever  had  a  right  to  act  through  Conventions  to  establish  a  frame  of 
government,  they  have  no  where  graiUed  or  ceded  it  away.  True,  the  State  Constitutions 
require  more  than  a  majority  of  the  Legislature  to  propose  amendments,  but  this  only  limits 
the  Legislature,  and  does  not  touch  theniajority  principle  in  the  people. 

Now  let  us  go  back  to  the  first  step  in  free  government,  and  having  the  source  of  poAver  in 
the  people,  trace  its  practical  operation  in  making  constitutions. 

The  position  may  seem  plausible  and  eminently  conservutivcj  that  it  '^^  ill  not  do  to  ivwzX 
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then  be  trusted  with  tho  government  of  others,  or  have  we  found  angels  in  the  form  of  king* 
to  govern  him  ?     Let  history  answer  this  question."     [Hickcy's  Collection,  p.  276.] 

And  again,  in  the  selection  from  his  cabinet  opinions,  found  m  Hayiur's  Life  of  Jefferson, 
p.  377,  this  right  of  controUins;  govermnent  is  vividly  enforced.  Speaking  of  the  elder  ajre, 
he  says  : — We  have  not  yet  penetrated  to  the  mother  principle,  that  ^  gov.rnments  are  repub- 
lican only  in  proportion  as  they  embody  the  will  of  the  people,  and  execute  it.'  Hence  our  first 
constitutions  had  really  no  principle  in  them.  Though  we  may  say  with  confidence,  that  the 
worst  of  the  American  constitutions  is  better  than  the  best  which  eyer  existed  before  in  any 
Other  country,  and  they  are  wonderfully  perfect  i\n-  a  first  essay  yet  every  human  essay 
must  have  defects.  It  will  remain,  therefore,  to  those  now  coming  on  the  stage  of  public 
affairs,  to  jijcj/ecf  what  has  been  so  well  begun  by  those  going  oft"  it."  »  *  «  "  Laws  and 
institutions  must  go  hand  in  hand  with  the  progress  of  the  human  mind.  We  might  as  well  re- 
quire a  man  to  wear  still  the  coat  which  fitted  him  when  a  boy,  as  civilized  society  to  remain 
ever  under  the  regimen  of  their  barbarous  ancestors."  »  »  *  '<  Each  generation  is  as  in- 
dependent of  the  one  preceding,  as  that  was  of  all  which  had  gone  before.  It  has,  theU;  like 
them,  a  right  to  choose  for  itself,  the  form  of  government  it  believes  most  |)rom()tive  of  its 
own  happiness  ;  consequently,  to  accommodate  to  the  circumstances  in  which  it  finds  itself, 
that  received  from  its  predecessors." 

Again  he  says — "  It  is  now  forty  years  since  the  constitution  of  Virginia  was  formed. 
Within  that  period,  two-thirds  of  the  adults  then  living  arc  now  dead.  Have  then  the  re- 
maining third,  even  if  they  had  the  wish,  the  right  to  hold  in  obedience  to  their  will,  and  to 
laws  heretofore  made  by  them,  the  other  two-thirfls,  who,  with  themselves,  compose  the 
present  mass  of  adults  .'  If  they  have  not,  who  has  ,''  The  dead  ?  But  the  dead  have  no 
rights.  They  are  nothing ;  and  nothing  cannot  own  something.  Where  there  is  no  sub- 
stance there  can  be  no  accident.  This  corporeal  globe  ami  every  thing  upon  it  belongs  to 
its  present  corporeal  inhabitants,  during  their  generation.  They  alone  have  a  right  to  direct 
what  is  the  concern  of  themselves  alone,  and  to  declare  the  law  of  that  direction  ;  and  this 
declaration  can  only  be  made  by  their  majority.  That  majority,  then,  has  a  right  to  depute 
representatives  to  a  Convention,  and  to  make  the  constitution  xchat  they  think  will  be  best  for 
themselves.  If  this  avenue  be  shut  to  the  call  of  sufferance,  it  will  make  itself  heard  through 
that  of  force,  and  we  shall  go  on,  as  other  nations  are  doing,  in  the  endless  circle  of  opi)res- 
sion,  rebellion,  and  reformation  ;  and  oppression,  rebellion,  and  reformation  again  ;  and  so 
on,  forever." 

Mr.  M.vDisoN,  pre-eminently  the  expounder  of  the  Constitution,  entertained  none  of  those 
morbid  fears  of  the  people,  which  have  made  them  slaves  in  the  old  world,  and  would  now 
make  them  the  mere  incidents  of  government  in  the  new. 

"All  our  political  expeririients  rest  on  the  capacity  of  mankind  for  self-government,"  said 
Mr.  Madison,  No.  39,  p.  149,  of  the  Federalist. 

And  again  he  said,  (p.  150,)  as  if  in  prophetic  condemnation  of  the  landed  oligarchy  in 
Rhode  Island,  who  have  so  long  denied  participation  in  government  to  the  people  : — 

"  It  is  essential  to  a  r<Tpublican  government  that  it  be  derived  from  the  great  body  of  the 
society,  not  from  an  inconsiderable  |)roportion,  or  a  favored  class  of  it  ;  othenoise  a  handful 
of  tyrannical  nobles,  exercising  their  oppressions  by  a  delegation  of  their  powers,  might 
aspire  to  the  rank  of  republicans,  and  claim  for  their  government  the  honorable  title  of 
republic." 

Still  more  pointedly  Mr.  Madison  settles  this  question  for  us,  as  unquestioned  and  unques- 
tionable, in  his  Helvidius,  p.  79,  April,  1793.  "  If,"  says  he,  "  there  be  a  principle  that 
ought  not  to  be  questionecl  within  the  United  States,  it  is,  that  every  nation  has  a  right  to 
abolish  an  old  government  and  establish  a  new  one.  This  principle  is  not  only  recorded  in 
every  public  archis'e,  written  in  every  American  heart,  and  sealed  with  the  blood  of  a  host  oj 
American  martyrs  ;  but  is  the  only  laiwful  tenure  by  which  the  United  States  hold  iheir  exist- 
ence as  a  nation." 

To  these  may  be  added  the  solemn  incorporation  of  this  fundamental  principle  in  nearly 
every  State  constitution.     They  should  be  familiar  to  all,  and  need  not  here  be  recited. 

The  foregoing  authorities  embody  the  unanimous  opinions  of  American  statesmen  and  pub- 
licists. Equally  conclusive  are  the  judicial  constructions  as  to  the  source  of  power,  sanc- 
tioned by  the  decisions  of  the  Supreme  Court  of  the  United  States,  from  its  first  organization 
until  now. 

Mr.  Justice  "Wilson,  a  signer  of  the  Declaration  of  Independence,  and  one  of  the  earliest 
judges  on  this  bench,  who  died  in  179S,  maintained  this  jjrinciple  with  great  fervency,  both 
in  his  judicial  opinions  and  in  his  writings.  In  his  Lectures  on  Law,  (vol.  1,  p.  17,  edition 
of  1804,)  he  says  :— 

"  Permit  me  to  mention  one  great  principle,  the  vital  principle  I  may  well  call  it,  which 
diffuses  animation  and  vigor  through  all  the  others.  The  principle  I  mean  is  this,  that  the 
supreme  or  sovereign  power  of  the  society  resides  in  the  citizens  at  large  ;  and  that,  there- 
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fore,  they  always  retain  the  right  of  abolishing,  altering,  or  amending  their  cohstitutioii,  at 
whatever  time,  and  in  whatever  manner,  they  shall  deem  it  expedient." 

Pages  20,  21 — "  A  revolution  principle  certainly  is,  and  certainly  should  be  taught  as  a 
principle  of  the  Constitution  of  the  United  States,  and  of  every  State  in  the  Union.  This 
revolution  principle — that,  the  sovereign  power  residing  in  the  ^eqp/e,  they  may  change  their 
constitution  and  government  whenever  they  [)Iease,  is  not  a  principle  of  discord,  rancor  or 
war  ;  it  is  a  principle  of  melioration,  contentment  and  peace.'' 

Page  25 — "  The  dreadand  redoubtable  sovereign,  when  traced  to  his  ultimate  and  genu- 
ine soui'ce,  has  been  found,  as  he  ought  to  have  been  found,  in  the  free  and  independent  man. 

This  truth,  so  simple  and  natural,  and  yet  so  neglected  or  despised,  may  be  appreciated  as 
the  first  and  fundamental  principle  in  the  science  of  government. 

Oft  have  I  viewed,  with  silent  pleasure  and  admiration,  the  force  and  prevalence,  through 
the  United  States,  of  this  principle — that  the  supreme  power  resides  in  the  people  ;  and  that 
they  never  part  with  it.  It  may  be  called  the  panacea  m  politics.  There  can  be  no  disorder 
in  the  community  but  may  here  receive  a  radical  cure.  If  the  error  be  in  the  Legislature,  it 
may  be  corrected  by  the  constitution  ;  if  in  the  oonstitution,  it  may  be  corrected  by  the  peo- 
ple. There  is  a  remedy,  therefore,  for  every  distemper  in  government,  if  the  people  are  not 
wanting  to  themselves.  For  a  people  wanting  to  themselves,  there  is  no  remedy:  from  their 
power,  as  we  have  seen,  there  is  no  appeal  ;  to  their  error  there  is  no  superior  principle  of 
correction."     [Speech  in  Penn.  Con.,  on  adopting  U.  S.  Cons.,  Nov.  26,  1787,] 

In  the  caseof  Vanhorne's  Lessee  vs.  Dorrance,  in  the  Circuit  Court  of  Pennsylvania,  1795, 
3  Dall.,  808,  the  opinion  of  Patterson,  Justice  of  the  United  States  Supreme  Court — 

•'  What  is  a  constitution  }  It  is  the  form  of  governmeent,  delineated  bj*^  the  mighty  hand 
of  the  people,  in  which  certain  first  principles  of  fundamental  laws  are  established.  The 
constitution  is  certain  ^.nd  fixed  ;  it  contains  the  permanent  will  of  the  people,  and  is  the  su- 
preme law  of  the  land  ;  it  is  paramount  to  the  power  of  the  Legislature,  and  can  be  revoked 
or  altered  only  liy  the  authority  that  made  it.  The  life-giving  principle  and  the  death-doing 
stroke  must  proceed  from  the  same  hand.  What  are  Legislatures  .''  Creatures  of  the  con- 
.stitution  ;  they  owe  their  existence  to  the  constitution  :  they  derive  their  power  from  the 
constitution.  It  is  their  commission  ,  and  therefore  a// iAew' acis  must  be  conformable  to  it, 
or  else  they  will  be  void.  The  constitution  is  the  work  or  will  of  the  people  themselves,  in 
their  original,  sovereign,  and  unlimited  capacity." 

In  Chisholm  vs.  the  State  of  Georgia,  2  Dall.,  448,  in  the  Supreme  Court,  1793,  Mr.  Jus- 
tice Iredell  held — "  A  State  does  not  owe  its  origin  to  the  government  of  the  United  States, 
in  the  highest  or  in  any  of  its  branches.  It  was  in  existence  before  it.  It  derives  its 
authority  from  the  sanje  pure  and  sacred  source  as  itself :  the  voluntary  and  deliberate 
choice  of  iAe/>eo/)/e." 

Again — "  The  people  of  the  State  created,  the  people  of  the  State  can  only  change  its  con- 
stitution." 

Penhallovv  vs.  Doane,  3  Dall.,  92,  93,  decided  in  1795,  the  same  Judge  of  the  Supreme 
Court  held  that — "  The  great  distinction  between  monarchies  and  republics  (at  least  our  re- 
public) in  general,  is  that  in  the  former  the  monarch  is  considered  as  the  sovereign,  and  each 
individual  of  his  nation  as  siibject  to  him,  though  in  some  countries  with  many  important 
special  limitations.  But  in  a  republic,  all  the  citizens,  as  such,  are  equal,  and  no  citizen  can 
rightfully  exercise  any  authority  over  another,  but  in  virtue  of  a  power  constitutionally  given 
by  the  whole  comrnunily,  and  such  authority,  when  exercised,  is  in  effect  an  act  of  the  whole 
community  ivhich  forms  such  body  politic.  In  such  governments,  therefore,  the  sovereignty 
resides  in  the  great  body  of  the  people,  but  it  resides  in  them  not  as  so  many  distinct  indi- 
viduals, but  in  their  politic  capacity  only." 

John  Jay,  the  first  Chief  Justice  of  the  Supreme  Court,  '=oneof  the  most  worthy  men 
bred  in  the  school  of  the  Revolution,"  was  clear  on  this  point,  as  in  the  case  of  Chisholm  vs. 
Georgia,  before  cited.  [2  Dall.,  471.]  And  again,  p.  470,  he  says  : — "  The  Revolution,  or 
rather  the  Declaration  of  Independence,  found  the  people  already  united  for  general  pur- 
poses, and  at  the  same  time  providing  for  their  more  domestic  concerns  by  State  Conventions 
and  other  temporary  arrangements.  From  the  Crown  bi  Great  Britain,  the  sovereignty  of 
their  country  passed  to  the  people  of  it." 

Again,  same  and  following  page — "  It  is  remarkable  that  in  establishing  it  (the  constitu- 
tion) the  people  exercised  their  own  rights,  and  their  own  proper  sovereignty,  and  conscious 
of  the  plenitude  of  it,  they  declared  with  becoming  dignity,  '  We  the  people  of  the  United 
States  c!o  ordain  and  establish  this  cjnsiitution.'  Here  we  see  the  people  acting  as  sover- 
eigns of  the  whole  country  •,  and,  in  the  language  of  sovereignty,  establishing  a  constitution." 

In  the  same  case,  Mr.  Justice  Wilson  says,  pp.  463,  464 — "  If  those  States  were  the  work 
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the  mass  of  community  with  the  power  to  assemble  together,  and  ascertain  the  will  >**  the 
majority  in  any  other  form  exeejjt  by  a  statute,  prescribing  who  shall  vote,  and  when,  and 
where,  and  l^w  !     But  this  is  not  an  American  principle. 

The  serious  objection  to  this  position  is,  that  it  resolves  sovereignty  into  the  government, 
and  takes  it  from  the  people.  This  is  plain,  because  he  who  alone  can  take  the  first  step  is 
the  sovereign.     At  his  will  all  progress  stands  still. 

Another  objection  is,  that  this  theory  founds  sovereignty  in  suffrage,  and  not  in  the  people. 
The  argument  resolves  itself  into  the  proposition  that  suffrage  limits  sovereignty,  and,  when  ■ 
suffrage  is  once  prescribed,  whether  to  a  minority  or  a  majority  of  community,  these  are  the 
eternal  limits  of  sovereignty.     Every  thing  outside  of  suffrage  is  excluded  from  participation 
in  sovereignty  and  of  conseiiuence  in  government. 

[n  other  words,  the  legal  voters  once  established,  few  or  many,  are, through  their  represen- 
tation in  the  law-making  power,  the  sovereign  and  ultimate  power  in  a  State,  and  they  may 
forever  exclude  all  others  from  government. 

But  wlio  made  the  legal  voters  ?  In  a  limited  monarchy  they  are  made  by  the  grant  of  the 
King,  or  act  of  Parliament,  both  acting  as  the  sovereign  power  in  the  State.  In  governments 
of  a  more  popular  form  they  are  made  by  the  constitution  ;  or,  as  in  Rhode  Island,  by  the 
Legislature  without  a  constitution. 

True,  tiien,  the  legal  voters  are  the  ultimate  power  under  the  constitution  ;  but  that  is  the 
act  of  the  sovereignty,  the  rule  prescribed  by  it,  and  not  the  sovereignty  itself,  which  is 
higher  and  beyond  the  organic  form  of  its  own  creation. 

While  that  constitution  subsists,  or  while  the  law-making  power,  which  says  who  shall 
vote,  is  su|)rcme  in  power,  the  people  consent  to  limit  the  exercise  of  government  within 
these  bounds,  and  so  far  the  right  to  elect  and  be  elected  to  office  is  limited  and  prescribed  for 
the  time  being  But  it  is  not  jjcrpetual,  and  if  in  the  hands  of  a  minority,  it  is  not  past  all 
remedy  without  the  consent  of  that  minority,  unless  the  majority  resort  to  violence,  revolu- 
tion, and  civil  war. 

This  is  the  theory  of  the  old  world,  which  American  liberties  have  exploded.  The 
theory  may  stand  very  well,  when  the  whole  people  can  act  through  organization.  But 
when  the  legal  voters  refuse  to  act  through  organization,  or  in  its  absence,  we  must  go  out- 
side of  organization  to  look  for  the  sovereignty,  or  we  have  a  despotism  ;  and  whether  it  be 
a  despotism  of  the  divine  right  of  Kings  which  is  their  law,  or  of  a  Legislature  restricting 
suffrage  to  a  minority  which  is  their  law,  it  is  the  same  in  its  effect  upon  all  who  are  ex- 
cluded thereby  from  participation  in  government.  And  if  these  are  a  majority,  as  in  France, 
in  England,  and  in  Rhode  Island,  then  there  can  be  a  State  wherein  the  sovereignty  is  right- 
fully held  by  a  minority,  and  the  majority  of  the  people  are  not  sovereign  ! 

This  brings  us  to  consider  American  aulhorilies  and  precedents,  as  to  the  mode  of  making 
and  changing  Constitutions,  and  the  exercise  of  Hovereignty  therein. 

The  principle  we  contend  for  began  to  be  developed  in  England  long  before  it  was  put 
in  ])ractice  in  the  colonies.  From  the  emigration  to  Plymouth,  in  1620,  (when  the  first 
written  constitution  of  a  government  of  equal  laws  was  entered  into  by  community,  and  thus 
practically  anticipated  the  theory  of  Locke's  social  compact,  in  the  origin  of  government  in 
this  country,)  and  particularly  in  the  time  of  Cromwell,  in  1659,  the  public  mind  had  been 
much  exercised  on  questions  of  government. 

When  the  kingly  office  most  needed  aid  in  the  person  of  the  amiable  but  obstinate  Charles 
the  First,  Sir  Robert  Filmer  wrote  his  Patriarcha,  which  fell  dead  with  the  King  on  the  scaf- 
fold. It  was  reproduced  on  the  restoration  of  Charles  the  Second,  to  sanctify  the  office  of 
that  abandoned  prince. 

And  here  may  be  found  an  instance  of  one  of  those  reproductions  in  the  history  of  centu- 
ries, that  often  illustrate  the  maxim  of  the  wise  man,  that  there  is  nothing  new  under  the  sun. 
Sir  liobert  Filmer's  divine  right  of  Kings,  which  seemed  to  have  been  consigned  to  the  sleep 
of  two  hundred  years,  was  in  fact  revived  in  Mhode  Island,  to  give  sanctity  to  the  charter  of 
that  same  King  Charles,  whom  it  had  originally  defended.  And  I  may  be  permitted  to  add, 
with  entire  respect  to  the  learning  and  piety  of  the  reverend  author,  (till  recently  a  citizen  of 
Rhode  Island,)  that  but  a  few  days  ago,  in  presence  of  the  Executive  and  Legislative  au- 
thorities of  Massachusetts,  in  the  annual  election  discourse,  Locke's  theory  of  social  compact 
and  the  source  of  power  in  the  people,  which  expressly  form  the  basis  of  the  constitution  of 
that  State,  and  of  the  United  States,  were  condemned  as  "atheistical,  iinscriptural,  and  un- 
true j"  and  the  dogma  of  Sir  Robert  Filmer  reproduced  in  fervid  eloquence  and  beautiful  dic- 
tion, with  the  single  substitution  of  "  the  divinity  of  government  "  for  the  "  divine  right  of 
Kings."     [Election  Sermon  by  Rev.  Dr.  Vinton,  Jan  5,  1848.] 

It  is  not,  therefore,  merely  a  phantom  that  we  see  in  this  denial  of  popular  sovereignty. 

Sir  Robert  Filmer's  work  was  utterly  refuted  by  Sydney's  remarkable  discourses  on  gov- 
eruaicnt.  in  16S3.     Filmer's  svatcm  maintained  that  all  government  was  absolute  monarchy, 


ami  that  no  man  is  bom  free.  This  absolutism  fie  I'ound  in  the  cloctrinc  of  the  Fatherhood^ 
and  thus  traced  the  kingly  office,  by  divine  succession,  from  Adam,  as  the  first  father,  througl* 
tlie  eldest  son,  down  to  King  Charles  !     His  text  was  "  Honor  thy  father." 

Locke  wrote  his  treatise  to  refute  this  absurdity.  In  his  title  he  treats  it  as  a  theory  then 
first  "detected  and  exposed,"  which  did  not  do  justice  to  the  memory  of  the  martyr  Sydney, 
In  a  single  sentence  he  abolished  Sir  Robert's  platform,  by  showing  that  he  had  left  out  of 
.the  text  the  mother  !  He  maintained  the  theory  of  the  social  compact,  by  ex])ress  or  implied 
consent,  and  placed  the  power  in  the  majority  of  the  people,  without  distinction  of  property 
qualification.  He  further  held  that  the  Legislative  powei-,  derived  from  this  compact,  re- 
verted to  the  people,  when  it  became  necessary  to  resume  it,  and  that  they  might  erect  a  new 
form  as  they  think  good.     [Chap.  13,  sec.  149,  and  ante.] 

_  Then  came  the  revolution  of  i6»8,  and  the  dethronement  of  James  the  Second,  on  the  fic- 
tion of  law  that  he  had  vacated  the  kingly  office  by  his  breach  of  contract  with  the  people, 
and  had  voluntarily  abdicated  and  left  the  kingdom,  though  the  poor  monarch  had  literally 
fled  for  his  life,  to  escape  the  fate  of  his  father  Charles. 

This  g-ave  fresh  impulse  to  the  discussion.  The  philosophers  began  it,  and  the  people 
carried  it  forward.  In  the  self-called  Convention  which  assembled  in  England,  after  James 
was  driven  from  the  throne,  their  only  warrant  was  found  in  the  inherent  sovereignty  of  the 
people,  and  their  right  to  change  a  bad  government,  without  its  consent,  for  a  better. 

Even  the  lawyers  had  to  come  to  this.  Sergeant  Maynard  said — "  Our  government  is 
mixed,  not  monarchical  and  tyrannous,  but  has  had  its  beginning  from  the  people."  And  so- 
said  others.  Sir  George  Treby — "  It  is  by  the  people's  consent  we  make  laws."  Sir 
Thomas  Charges — "  We  have  power  to  make  it  (the  government)  from  a  successive  mon- 
archy an  elective."  Sir  Robert  Howard — "  I  have  heard  that  the  King  has  his  crown  by  di- 
vine right,  andioe  the  people  have  divine  right  too  !  But  he  can  forfeit  it  if  he  break  that 
pact  and  covenant  with  his  people  who  have  right  by  reason  of  their  election  as  well  as  in 
the  name  of  Mr.  ICing  !"     [See  Cobbett's  Parliament  Hist.,  i)p.  S9,  40,  46,  et  seqs.] 

All  the  great  lawyers  in  this  Convention  field,  as  Mr.  Locke  held,  that  "  the  constitution 
of  the  government  is  actually  grounded  upon  pact  and  covenant  with  the  people." 

But  he  further  held  that  the  Legislative  power  derived  from  this  compact  reverted  to  the 
people  when  it  became  necessary  to  resume  it,  and  that  they  might  erect  a  new  form,  as  they 
think  good.  The  main  division  of  opinion  was  on  this  jx)int.  One  portion,  admitting  the 
necessity  of  original  consent,  in  the  social  compact,  denied  that  the  consent  once  given  could 
ever  be  recalled,  and  held  that  the  power  conferred  by  the  people  on  the  government  could 
not  be  resumed.  The  freer  party  held  that  the  right  of  the  people  to  self-government  was 
inalienable  and  indefeasible,  and  could  not  be  surrendered.  This  was  the  American  doc- 
trtne,  and  with  it  the  people  of  Massachusetts  had  deposed  Sir  Edmund  Andross,  before  they 
heard  of  the  English  lievolution. 

Then  came  the  American  Revolution.  This  was  not  war  upon  the  existing  government, 
but  an  attempt  to  establish  government  on  new  principles.  It  might  have  been  peaceful,  had 
not  England  made  resistance  or  submission  unavoidable.  Even  Massachusetts  and  Virginia, 
talked  of  fealty  to  the  King,  while  deposing  his  governors  and  councils. 

But  a  new  state  of  things  arose.  They  must  have  government.  All  their  laws  looked  to 
the  King  and  Parliament  as  the  government.  Where  were  they  to  look  for  the  source  of 
government  ?  Virginia  declared  in  her  old  constitution  "that  the  government  of  this  country, 
as  lielbre  exercised  under  the  crown  of  Great  Britain,  was  totally  dissolved."  All  the  colo- 
nies, excei)t  Rhode  Island  and  Connecticut,  created  forms  of  government  for  themselves. 
No  citizens  who  desired  participation,  or  complained  of  exclusion,  were  prevented  from 
taking  part  in  establishing  the  constitutions.  1  here  was  no  jireceding  act  of  existing  gov- 
ernments establishing  government,  but  it  ail  came  from  the  people.  There  was  no  treason 
in  this  on  sound  principles  of  government.  So  in  Rhode  Island  the  people  were  traitors  to 
nobody.     They  acted  under  law  and  order  and  good  government. 

The  people  fought  out  this  principle  in  the  Revolution,  and  wc  arc  enjoying  it  peacefulh*. 
No\v,  have  we  got  to  fight  it  over  again,  or  submit  to  the  new  form  of  Legislative  sover- 
eignty ?     It  is  not  a  question  as  to  the  best  mode  of  changing  government — but  is  it  right  ? 

Rhode  Island  stood  on  her  charter,  but  as  we  have  seen,  her  (Convention,  when  adopting 
the  United  States  Constitution,  in  1790,  solemnly  affirmed — "  That  the  poivers  of  govcrn- 
ment  may  he  rcassumcd  by  the  people,  v/henever  it  shall  become  necessary  to  their  happiness.'''' 

Now  in  all  these  cases  the  voting  body  were  the  majority.  In  eacli  State,  therefore,  the 
new  form  of  government  was  the  act  of  a  majority  of  tlie  whole  people  ;  or  the  act  of  a  por- 
tion acquiesced  in  by  all.  But  because  the  majority  may  have  acquiesced,  they  are  not  bound 
forever.     "  The  present  is  not  the  slave  of  the  past." 

We  thus  have  government  established  by  2^opular  sovereignty,  as  the  basis  of  our 
instiluiions. 

Then  comes  the  question,  is  it  irrevocable,  or  can  it  be  changed  ?     If  the  organic  law  pro 
vided  for  a  change,  that  might  answer  all  emergencies,  espcciaTly  if  it  made  the  majority  the 
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volers.  But  suppose  no  such  provision,  or  that  the  once  ni:>jorIty  becomes  the  minority,  and 
d«ny  a  voice  in  the  government  ?  What  shall  then  be  done  ?  Where  lies  the  sovereignty  . 
In  the  government  as  subsisting,  or  in  the  whole  people  r  The  answer  ia  found  in  the 
Declaration  of  Independence,  the  Bills  of  Rights,  and  all  American  commentators  and  juviitj. 
Let  this  be  tested  liy 

American  precedents  on  the  right  of  the  People  to  change  Government,  and  to  judge  of  the 

occasion. 

These  were  drawn  by  our  fathers  from  tlu;  expounders  of  true  English  liberty,  and  en- 
larged and  improved  in  American  practice. 

From  Sydney  on  Government,  p.  15  :— '•  We  say  in  general  '  He  that  institutes  may  also 
abrogate,'  {cujus  imtituerc,  ejus  est  abrogare,)  most  especially  when  the  institution  is  not 
onlyV>  but  for  himself.  If  the  multitude,  therefore,  do  institute,  the  multitude  may  al)ro- 
gate  ;  and  they  themselves,  or  those  who  succeed  in  the  same  right,  can  only  ho  iit  judges  ot 
the  performance  of  the  ends  of  the  institution." 

Sec.  IG,  p.  37—"  The  constitutiMU  of  every  government  is  referred  to  those  who  are  con- 
cerned in  if,  and  no  other  has  any  thing  to  do  with  it."  ,      •    i 

Chap.  2,  sec.  34,  p.  7i— '-Men  who  delight  in  cavils  may  ask.  Who  shall  be  the  judge  of  these 
occasions  ?  (for  resuming  delegated  power,)  and  whether  I  intend  to  give  to  the  people  the 
decision  of  their  own  cause  ?  To  which  I  answer,  that  when  the  contest  is  between  the 
magistrate  and  the  jjeople,  the  party  to  which  the  determination  is  relerred,  must  be  the 
judge  of  his  own  case  J  and  the  question  is  onlv,  Avhcther  the  magistrate  should  depend  on 
the  judgment  of  the  people,  or  the  people  on  that  of  the  magistrate,  and  which  is  most  to  be 
suspected  ot  injustice." 

Chap.  3,  sec.  -il,  p.  349—"  None,  therefolc,  can  be  judges  in  such  cases  but  the  people, 
for  whom  and  by  whom  the  consitutions  are  made  ;  or  their  representatives  and  delegates,  to 
whom  they  give  the  power  of  doing  it." 

Chap.  3,  sec.  31,  p.  399—"  And  I  say,  that  nations  being  naturally  free,  may  meet,  when 
and  where  thev  please,  may  dispose  of^he  sovereignty,  and  may  direct  or  limit  the  exercise 
of  it,  unless  by  their  own  act  they  have  deprived  themselves  of  that  right  ;  and  there  could 
never  have  been  a  lawful  assembly  of  any  people  in  the  world,  if  they  had  not  that  powder  lu 
themselves." 

Sec.  33—"  If  any  man  ask,  how  nations  come  to  have  the  power  of  doing  these  things,  1 
answer,  that  liberty  being  only  an  exemption  from  the  dominion  of  another,  the  question 
ought  not  to  be,  how  a  nation  came  to  be  free,  but  hnio  man  comes  to  have  dominion  over  it  ; 
for  till  the  right  of  dominion  be  proved  and  justified,  liberty  subsists  as  arising  from  the  na- 
ture and  being  of  a  man."  "  Man,  therefore,  must  be  naturally  free,  unless  he  be  created  by 
another  power  than  we  have  yet  heard  of." 

Mr.  Locke  is  full  to  the  same  point,  that  the  people  are  the  only  judges  in  the  last  resort. 
[See  Locke  on  Gov.,  pp,  399,  400,  401,  sec.  i240,  et  seq.     Book  2,  chap  13,  sec.  149.] 

Burgh,  vol.  1,  chap.  2,  p.  3—"  As  the  people  are  the  fountain  of  power,  and  object  of 
government,  so  are  they  the  last  resource,  when  governors  betray  their  trust.  And  hapi)y  is 
a  people,  who  have  originally  so  principled  their  constitution,  that  they  themselves  can,  witli- 
out  violence  to  it,  lay  hold  of  its  i)owcr,  wield  it  as  they  please,  and  turn  it,  when  necessary, 
against  those  to  whom  it  was  intrusted,  and  who  have  exerted  it  to  the  prejudice  of  its  origi- 
nal proprietors." 

Vattel  expressly  denies  the  power  now  claimed  for  the  Rhode  Island  Assembly,  L.  N., 
page  18  : — 

"  It  is  here  demanded,  whether,  if  their  power  extends  so  far  as  to  the  fundamental  laws, 
they  may  ciiange  the  constitution  of  the  State  ?  The  principles  wc  have  laid  down  lead  us 
to  decide  this  point  with  certainty,  that  the  authority  of  these  legislators  does  not  extend  so 
far  ;  and  that  they  ought  to  consider  the  fundamental  laws  as  sacred,  if  the  nation  has  not, 
in  very  exuress  terms^  given  them  the  power  to  change  them.  For  the  constitution  of  the 
State  ought  to  be  fixed';  and  since  that  was  first  established  by  the  nation,  which  afterwards 
trusted  certain  persons  with  the  Legislative  power,  the  fundamental  laws  are  excepted  from 
their  commission.  It  appears  thatlhe  society  had  only  resolved  to  make  jirovision  for  the 
State's  being  always  furnished  with  laws  suited  to  particular  conjunctures;  and  gave  tiie 
Legislature,  for  that  purpose,  the  power  of  abrogating  the  ancient,  civil,  and  pohtica  laws 
that  were  not  fundamental,  and  of  making  new  ones  ;  but  nothing  leads  us  to  think  that  it 
was  willing  to  submit  the  constitution  itself  to  their  pleasure.     In  short,  these  legislators  Ue- 
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rive  their  power  from  the  constitution  ;  how  then  can  they  change  it,  without  destroying  the 
foundation  of  their  authority  ?" 

And  this  was  even  Rhode  Island  doctrine  in  17S7.  I  cite  again  the  argument  of  Gen. 
Varnuin,  in  the  case  of  Trevett  vs.  Weeden  : — 

Page  25 — "Have  the  citizens  of  this  State  ever  intrusted  their  legislators  with  the  power 
of  altering  their  constitution  ?  If  they  have,  when  and  where  was  the  solemn  meeting  of  all 
the  people  for  that  purpose  ?  By  what  public  instrument  have  they  declared  it,  or  in  what 
part  of  their  conduct  have  they  betrayed  such  extravagance  and  folly  ?  For  what  have  they 
contended  through  a  long,  painful  and  bloody  war,  but  to  secure  inviolate,  and  transmit  un- 
sullied to  posterity,  the  inestimable  privileges  they  received  from  their  forefathers  ?  Will 
they  suffer  the  glorious  price  of  all  their  toils  to  be  wrested  from  them,  and  lost  forever,  by 
the  men  of  their  own  creating  ?  They  who  have  snatched  their  liberty  from  the  jaws  of  the 
British  Lion,  amidst  the  thunders  of  contending  nations,  will  they  basely  surrender  it  to  the 
administration  of  a  year  ?" 

Page  26 — "  But  as  the  Legislative  is  the  supreme  power  in  government,  who  is  to  judge 
whether  they  have  violated  the  constitutional  rights  of  the  people  7  I  answer,  the  supremacy 
(consisting  in  the  power  of  making  laws,  agreeably  to  their  appointment,)  is  derived  from 
the  constitution,  is  subordinate  to  it,  and  therefore,  whenever  they  attempt  to  enslave  the 
people,  and  carry  their  attempts  into  execution,  the  people  themselves  will  judge,  as  the  only 
resort  in  the  last  stages  of  oppression." 

This  and  other  Rhode  Island  authorities  before  cited,  demonstrate  that  the  Assembly  held 
no  power  fi-om  the  charter  or  the  people,  to  interpose  in  the  making  or  altering  of  con- 
stitutions. 

citing  without  reading  them. 


I  must  refer  to  many  of  the  authorities  before  me  by  citii 
1  Wilson's  AVorks,  383,  417,  419. 


4  Elliot's  Debates,  pp.  498,  506,  507. 
Federalist,  No.  1,  p.  1.     Also  pp.  52,  87,  149,  150— Gideon's  Ed. 
2  Dallas,  Chisholm  vs.  Geo.,  457. 

From  the  Inquiry  into  Government,  by  John  Taylor,  of  Caroline,  Va.,  a  masterly 
■work,  pp.  447,  497,  a  single  sentence  : — 

"  If  a  nation  surrenders  all  its  rights  to  a  government,  it  cannot  be  free.  Freedom  con- 
sists in  having  rights,  beyond  the  reach  and  independent  of  the  will  of  another  ;  slavery,  in 
having  none.  The  form  of  the  master,  or  his  having  three  heads  or  one  head,  does  not 
create  the  slave.  It  is  on  account  of  the  opinions,  that  nations  might  be  made  free  by  the 
form  of  the  master,  and  that  the  powers  of  a  government  are  incapable  of  limitation,  that 
they  have  been  so  universally  enslaved.  Such  is  the  doctrine  of  the  British  government  and 
of  the  British  lawyers.  The  governme^it  possesses  unlimited  power,  Rud  the  nation  has  no 
rights  independent  of  the  government.  The  reverse  of  this  is  the  principle  adopted  by  our 
policy.  It  contends  that  the  poioer  of  a  government  may  be  limited,  and  that  the  people  may 
have  rights  independent  of  the  government. 

The  idea,  that  a  nation  must  necessarily  be  divided  between  sovereignty  and  subjection,  to 
form  a  government,  allotting  one  or  a  few  to  the  first  principle,  and  the  mass  of  the  people 
to  the  second,  is  precisely  the  barbarous  opinion  wiiich  has  always  made  tyrants  and  slaves." 

All  the  difficulty  with  our  learned  adversaris  is,  that  the  constitution  in  Rhode  Island  did 
not  emanate  from  the  right  source.  Hear  Mr.  Pendleton,  President  of  the  Virginia  Conven- 
tion, in  1788  : — 

"  In  the  same  plan  we  point  out  an  easy  and  quiet  method  of  reforming  av  hat  maybe  found 
amiss.  No  ;  but,  say  gentlemen,  we  have  put  the  introduction  of  that  method  in  the  hands 
of  our  servants,  who  will  interrupt  it  from  motives  of  self-interest.  What  then  ?  We  will 
resist,  did  my  friend  say  ?  conveying  the  idea  of  force.  Who  shall  dare  to  refist  the  people  1 
No  ;  we  will  assemble  in  Convention  ;  wholly  recall  our  delegated  powers,  or  reform  them  so 
as  to  prevent  such  abuse." 

Ag-ain  he  says,  meeting  the  objection,  that  the  Convention  that  framed  the  United  States 
Constitution  had  transcended  the  powers  given  by  Congress  and  the  States,  merely  to  amend 
the  existing  confederation,  and  not  to  frame  a  new  government  : — "  Suppose  the  paper  on 
your  table  droptfrom  one  of  the  planets  ;  the  people  found  it,  and  sent  us  here  to  consider 
whether  it  was  proper  for  their  adoption  ;  must  we  not  obey  them  ?" 

In  Chisholm  vs.  Geo.,  2  Dall.,  454,  Mr  Justice  Wilson  inquires,  "  whorhf-r  ihe  citizens  of 
Georgia  have  done,  as  the  individuals  of  England  are  said,  by  their  late  instructors,  to  have 
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done,  surrendered  the  supreme  power  to  the  state  or  government,  and  reserved  nothing  to 
themselves  ;  or  whether,  like  the  people  of  other  States,  or  of  ihc  United  States,  the  citizens 
of  Georgia  have  reserved  the  siipreine  power  in  their  own  hands  ;  and  on  that  supreme 
power  have  tnade  the  State  dependent,  instead  of  being  sovereign." 

Judge  Wilson,  vol.  1,  p.  17,  says  of  changes  by  the  people  : — "  In  other  parts  of  the 
world,  the  idea  of  revolutions  in  government  is,  by  a  mournful  and  indissokil)le  association, 
connected  with  the  idea  of  wars,  and  the  calamities  attendant  on  wars.  But  happy  expe- 
rience teaches  us  to  view  such  revolutions  in  a  very  dinbrent  light — to  consider  them  only  as 
progressive  steps  in  improving  the  kuov.'Iedge  of  governmenr,  and  increa«ing  the  happiness 
of  society  and  mankind  " 

Judge  Tucker,  in  his  Blackstone,  I  vol.,  Appendix,  p.  10,  holds  that  the  union  of  the  gov- 
ernment with  the  sovereignty  is  treason. 

"  As  the  sovereign  power  hath  no  limits  to  its  authority,  so  hath  the  government  of  a  State 
no  rights,  but  such  as  are  purely  derivative,  and  limited  :  the  nnion  of  the  sovereignty  of  a 
State  with  the  government  constitutes  a  state  of  usurpation  and  absolute  tyranny  over  the 
people." 

Again  he  says,  vol.  1,  part  1,  p.  89  : — "  The  peojilc,  wdienever  they  see  fit,  may  make  any 
alterations  in  the  constitution  which  they  may  deem  necessary  to  their  happiness  and  the 
prosperity  of  the  nation." 

The  whole  of  this  doctrine  was  enforced,  seriatim,  hy  Judges  Tucker,  Tyler,  Henry, 
Roane,  and  Nelson,  the  highest  court  of  appeals  of  Virginia,  in  1793,  in  the  reniarkable  case 
of  Kamper  vs.  Hawkins,  (1  Virginia  Cases,  p.  20.)  There  the  question  incidentally  arose, 
whether  the  constitution  of  Virginia,  which  was  framed  by  an  unauthorized  Convention, 
without  the  forms  of  law  and  against  the  consent  of  the  then  existing  government,  was  a 
valid,  fundamental  law,  paramount  to  and  controlling  the  Legislature  ;  and  all  the  Judges 
held  the  afllrmative,  and  em|)halically  laid  down  the  right  of  the  people  to  make  constitu- 
tions, wholly  independent  of  the  permissive  act  of  the  Legislature. 

The  opinions  then  held  by  the  Judges  of  the  General  Conrt  of  Virginia,  the  highest  tribu- 
nal in  that  ancient  commonwealth,  and  so  near  the  period  of  the  Revolution,  are  particularly 
significant.     I  will  quote  briefly  from  them. 

Judge  Nelson — "The  Ltrgislature  derive  their  existence  from  the  constitution.  Who, 
then,  can  change  it  f     I  answer,  the  people  alone." — (pp.  23,  29.) 

Judge  Koane — "  f  consider  the  people  of  this  country  as  the  only  sovereign  power.  I  con- 
sider the  Legislature  as  not  sovereign  but  subordinate.  I  consider  that  at  the  time  of  the 
adoption  of  our  present  constitution  rhe  British  government  was  at  an  end  in  \  irginia.  But 
admitting  for  a  moment,  that  the  old  government  was  not  then  at  an  end,  /  assert  thai  the 
people  have  a  right,  by  a  Convention  or  otherwise,  to  change  the  existing  government,  ichilsl 
suim  existing  government  is  in  actual  operation  for  tlie  ordinary  purposes  ihereof.  'J  he  ex- 
ample of  all  America  in  the  adoption  of  I  he  federal  government,  and  tiiat  of  several  of  the 
States  in  changing  their  Slate  constitutions,  in  this  temperate  and  peaci ful  ninnner,  un(!eni- 
ably  |)roves  my  position.  The  peojile  of  Virginia,  therefore,  if  the  old  government  should 
not  be  considered  as  then  at  an  end,  permitted  it  to  proceed,  and  by  a  Convention,  chosen  by 
themselves,  with  full  powers,  established  then  a  constitution.  This  Convention  was  7iot 
chosen  uM(ler  the  sanction  of  the  former  government,  but  may  hs  considered  as  a  spontaneous 
assemblage  of  the  people  of  Virginia,  under  a  reconnnendation  of  a  former  Convention,"  &c. 
—(pp.  36,  37.) 

Judge  Henry — "  Tn  the  year  1776,  the  people  of  this  country  chose  delegates  to  meet  in 
general  Convention.  Our  deputies  proceeded,  as  of  right  they  might,  to  prepare  that  form 
of  government  for  us  they  judged  best.  Accordingly,  a  plan  of  government  was  agreed  upon, 
promulged,  and  accepted  by  the  peoi)le,"  &.c.  "  Our  government  is  declared  to  be  founded 
in  the  authority  of  the  people."  Again  he  says  : — "  It  would  be  a  solecism  in  government, 
establishing  the  will  of  the  Legislature,  servants  of  the  people,  to  control  the  will  of  their 
masters.''' — (pp.  46,  47.) 

Judge  Tyler,  speaking  of  the  doctrine  of  the  omnipotence  of  Parliament  or  of  the  1  ecrisla- 
ture,  says  it  is  "an  abDminable  insult  upon  the  honor  and  good  srnse  of  our  country,  as 
nothing  is  omnipotent,  as  it  relates  to  us,  either  reliirious  or  political,  but  the  God  of  Heaven 
and  our  constitution. "—(p.  60.)  Of  the  validity  of  a  constitution,  formed  1  y  th  >  spontaneous 
Convention  of  the  people,  he  says  :— "  Has  not"  this  policy  been  sufhcientj  ranfied  by  tinje 
and  action,  and  if  it  were  possible  to  doul)t  under  these  circumstances,  has  it  not  been  scaled 
by  the  blood  of  this  widely  extended  empire." — (p.  53.) 
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Judge  Tucker,  in  tracing  the  |)rogress  of  the  Revolution  and  the  niorles  resorted  to  by  the 
people  to  furin  governtnent.s,  which,  he  says,  made  but  snuilj  progress  with  the  legal  assem- 
blies of"  the  colonies,  notices  "  the  first  introduction  of  C'ont)en<to?is  ;  bodies  neither  author- 
ized l)y  or  known  to  the  then  constitutional  governments  ;  bodies,  on  the  contrary,  which  the 
constitutional  officers  of  the  then  existing  governments  considered  as  illegal,  and  treated  as 
such.  Nevertheless,  they  met,  deliberated  and  resolved  for  the  common  good.  They  were 
the  people,  assembled  by  tiieir  deputies  ;  not  a  legator  constitutional  assembly,  or  j)  art  of  the 
government  as  then  organized — they  were  in  effect  the  people  themselves  assembled  by  their 
delegates."— (p.  G9.)  "The  power  of  convening  the  legal  assemblies  resided  solely  in  the 
Executive.  They  could  not  be  chosen  without  writs  issued  by  its  authority.  The  Conven- 
tions, on  the  contrary,  were  chosen  and  assembled,  either  in  punsuance  of  recommendations 
from  Congress,  or  from  tiieir  own  bodies,  or  by  the  discretion  and  common  consent  of  the 
people.  They  were  held  even  whilst  a  legal  assembly  existed.  Witness  the  Convention 
held  in  Richinonl,  March,  1775;  after  which  period,  the  legal  or  constitutional  assembly 
was  convened  in  Williamsburg,  by  the  Governor,  Lord  Dunmore,and  continued  sitting  until 
dissolved  by  him  in  July." — (p.  70.)  "  Yet  a  constitutional  dependence  on  the  British  gov- 
ernment was  never  denied  until  the  succeeding  May,  (1776,)  nor  dissolved  until  the  moment 
of  ado])ting  the  j)resent  constitution  or  forni  of  government,  on  the  29th  of  June,  1776,  five 
days  before  the  declaration  of  independence  by  the  Congress  of  the  United  States.  It  was 
the  voice  of  the  people  themselves,  proclaiming  to  the  world  their  resolution  to  be  free,  and  to 
institute  such  a  government  as,  in  their  own  opinion,  was  most  likely  to  produce  peace,  hap- 
piness and  safety  to  the  individual,  as  well  as  to  the  community."  And  finallj^  says  this 
sound  and  able  jurist,  '•  the  Convention  of  Virginia  had  not  the  shadow  of  a  legal  or  consti- 
tutional for7n  about  it.  It  deiived  its  existence  and  authority  from  a  higher  source  ;  a  power 
which  can  su[)crsede  all  law,  and  annul  the  constitution  itself,  namely,  the  people,  in  theiPv 

SOVEREIGN,  UNLIMITED  AKD  UNLIMITABLE  AUTHORITY  AND  CAPACITY." 

This  very  question,  so  clearly  stated  by  the  Virginia  Judges  at  that  early  day,  (two  of 
them  at  least — Roane  and  Tucker — among  the  most  learned  jurists  of  the  country,  and  one 
of  them  the  father  of  the  late  President,)  was  the  whole  point  of  difference  betw^een  the  Con- 
vention and  the  Charter  Government  in  Rhode  Island.  It  is  a  parallel  that  runs  upon  all 
fours.  It  is  not  the  right  of  overthrowing  government  by  physical  force,  of  which  the  Judges 
are  speaking,  but  the  right  of  the  people  to  form  or  alter  government,  without  the  consent  of 
existing  government.  Thus  in  Virginia,  before  the  Revolution,  vvhile  the  colony  adhered  to 
her  allegiance,  and  before  any  declaration  of  independence,  a  Convention  was  called,  spon- 
taneous, unauthorized,  from  the  midst  of  the  people,  and  sitting  down  beside  the  legal  As- 
sembly, it  framed  a  new  constitution  and  plan  of  government,  and  repudiated  the  old,  and 
appealed  to  the  people  to  sustain  it.  And  this  was  not  a  principle  o^  force,  but  of  funda- 
mental right  ;  precisely  what  Judge  Roane  affirms  as  the  great  American  doctrine,  A'iz.  : 
the  right  of  the  people,  by  Convention  or  otherwise,  to  change  the  existing  government  xvhilst 
it  is  in  actual  operation;  and  a  right  to  make  this  change,  not  by  superior  strength,  but  in  a 
peaceful  manner,  by  a  Convention  chosen  by  the  people  themselves  ;  and  that  too,  adds 
Judge  Tucker,  although  the  Convention  had  not  the  shadow  of  a  legal  or  constitutional  form 
about  it  I 

We  have  seen  how  Chief  Justice  Marshall,  in  speaking  for  the  whole  Court,  regarded  the 
practical  exercise  of  this  sovereignty  as  a  question  settled  and  no  longer  open  in  this  country, 
and  that  he  treated  it  as  an  original  right  to  be  exercised  by  the  people,  and  not  depending 
upon  a  statute  law  to  give  it  effect. 

1  will  close  these  citations  by  reference  to  a  standard  work,  Rawle  on  the  Constitution, 
from  page  14  to  17.  He  there  lays  it  down  as  the  first  duty  of  society,  to  form  the  best  con- 
stitution possible,  and  he  thus  affirms  the  principle  ujion  which,  when  found  imperfect  in 
practice,  it  may  be  changed  : — 

"  Alterations  and  amendments,  then  become  desirable — the  peojyle  retains — the  people  can- 
not perhaps  divest  itself,  of  the  power  to  make  such  alterations.  A  moral  power  equal  to  and 
of  the  same  nature  with  that  which  made,  alone  can  destroy.  The  laws  of  one  Legislature 
may  be  repealed  by  another  Legislature,  and  the  power  to  repeal  them  cannot  be  withheld 
by  the  power  that  enacted  them.  So  the  people  may,  on  the  same  principle,  at  any  time  alter 
or  abolish  the  constitution  they  have  formed.  This  has  been  frequently  and  peaceably  done 
by  several  of  these  bitates  since  1776.  New  Hampshire,  New  York,  Pennsylvania,  Dela- 
ware, South  Carolina,  Georgia,  and  Connecticut,  have  altered  their  constitutions  since  that 
that  period."  [Note  by  the  author  in  1829.]  "Several  others  might  now  be  enumerated. 
If  a  particular  mode  of  effecting  such  alterations  has  been  agreed  on,  it  is  most  convenient  to 
adhere  to  it,  but  it  is  not  exclusively  binding.^' 

And  now,  may  it  please  your  Honors,  with  the  utmost  deference,  permit  me  to  ask,  how 
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could  tliis  Honorable  Court — nay,  how  can  any  JImertcan  maintain,  in  the  face  of  those  au- 
thorities and  of  the  sovereignty  of  the  people,  to  which  all  at  least  pretend  to  bow  that,  in 
contemplation  of  law,  and  in  the  cognizance  of  this  Court,  there  can  be  no  legitimate  change 
in  the  constitutions  and  forms  of  government,  unless  the  permission  to  make  the  change,  and 
the  form  in  which  the  people  shall  proceed,  is  first  prescribed  by  an  act  of  the  subsisting 
Legislature  f 

What  a  discouragement  to  the  oppressed  millions  of  the  old  world  would  it  be,  for  the 
"model  republic"  of  America  to  send  forth,  as  her  solemn  judicial  judgment,  a  decree  in 
this  cause,  in  favor  of  unchangeable  despotism.  "What  a  rejiudiatioii  of  the  doctrines  and  the 
practice  of  our  fathers,  and  what  a  reproach  upon  their  memories.  Whatever  may  be  your 
decision,  or  no  decision  in  this  case,  no  such  result  can  be  ajjjirehended.  The  theory  that 
government  cannot  be  rightfully  changed,  except  by  force  of  the  formal  consent  of  the  law- 
making power,  whether  in  a  King  or  a  Legislature,  we  maintain  is  wholly  anti-American, 
and  is  nothing  but  a  dogma  of  despotism  ;  and  1  will  now  proceed  to  prove  it. 

The  fundamental  distinction  between  the  .American  principle  of  popular  government  and 
the  European  principle  0/ legitimate  government,  is  this. 

1st.  In  the  former  the  people  are  the  ultimate  source  of  power,  and  can  change  government 
without  a  laio  permitting  them  to  do  so. 

2d.  In  the  latter  the  reigning  dynasty,  or  at  best  the  Parliament,  is  the  sovereign  power 
jn  the  State,  and  the  pcoj)le  can  make  no  change  in  government  whatever  ;  they  can  only 
take  what  is  granted,  and  submit  to  what  is  decreed. 

The  great  distinction  is  the  \)owcv  of  originating  and  framing,  a»  wtill  as  of  accepting. 
There  can  be  no  sovereignly,  no  direction,  no  control,  without  the  first.  A  constitution  in 
Russia  dei)cnds  upon  the  free  will  of  the  Emperor  to  grant  it.  Now,  if  in  Rhode  Island,  or 
any  State  of  this  Union,  the  forming  or  changing  of  a  constitution  ilcpends  upon  the  grant  of 
the  Legislature,  through  a  previous  permissive  law  to  hold  a  Convention,  where  is  the  dill'er- 
ence  between  the  "  legitimate"  King  and  the  republican  Assembly  .''  The  pcoj)le  are  equally 
tied  down  in  both  cases.  They  cannot  move  without  somebody's  consent,  and  if  anybody, 
then  he  who  holds  that  power  of  consent  in  his  hands  is  the  sovereign. 

The  people  of  Rhode  Island  could  no  more  change  their  King,  the  Assembly,  than  the 
Russians  can  theirs,  because  the  Assend)ly  were  landholders  chosen  by  landhold^M's,  and  re- 
fusing suffrage  to  the  great  majoritj'.  What  matters  it,  whether  the  Assembly  makes  or 
amends  a  constitution,  and  asks  the  people  10  take  it,  with  ihe  sole  power  to  say  yea  or  nay, 
and  nothing  more,  or  whether  a  King  or  a  Parliament  grants  the  jjcople  a  constitution,  and 
compels  them  to  take  it  or  nothing,  as  is  the  European  custom,  when  the  people  demand 
their  rights  by  a  threat  of  revolution  ^ 

Let  the  people  of  this  country,  whatever  else  they  may  yield,  kever  yield  ey  remotest 

IMPLICATION   THE  GREAT   RIGHT     TO   ORIGINATE,   FRAME,   REMODEL   AND  AMEND   GOVERNJIENT    ! 

The  moment  they  descend  to  become  mere  acceptors  or  rejectors  of  amendments  emanat- 
ing from  any  other  source,  they  are  slaves  of  government  and  no  longer  sovereign.  For  this 
is  the  vital  distinction  between  the  American  principle  of  free  institutions,  and  the  European 
principle  of  legitimate  government. 

That  doctrine  is  found,  very  emphatically  ])romulgated,  in  the  proclamation  of  the  Holy 
Allies,  in  1821,  to  jjrevent  all  changes  in  government  that  did  not  emanate  from  their  sover- 
eign will  and  pleasure  !  It  was  at  the  period  when  Naples,  Piedmont  and  the  Italian  States 
were  struggling  against  Austria,  and  enlisting  the  sympathies  of  all  America,  and  exciting  a 
general  interest  in  England.  That  Austria,  which,  nearly  thirty  years  after  that  event,  is 
now  again  the  sole  obstacle  to  the  freedom  of  the  whole  Peninsula  ;  a  power  most  emphati- 
cally the  champion  of  "law  and  order  "  when  it  crushed  Poland,  and  proclaimed  that  "order 
reigned  in  Warsaw  !"     From  such  a  source  came  the  famous 

Laybach   Circular. 

This  paper  was  the  exact  prototype  of  the  dogmas  now  contended  for  by  one  of  the  learned 
counsel  for  the  Rhode  island  Chartists,  but  which  he  then,  as  I  shall  presently  show,  de- 
nounced with  all  the  force  of  his  eloquence  and  all  the  vigor  of  his  strong  intellect. 

And  what  was  the  Laybach  Circular  ?  I  cite  the  British  Annual  Register  for  1821,  vol. 
93  State  Papers,  pp.  559  to  60o,  inclusive. 

The  "  Holy  Allies"  met  in  Congress  at  Laybach,  to  put  a  stop  to  the  revolutions,  and 
crush  the  liberal  principles  then  extending  over  Italy  and  parts  of  Europe. 

May  12th,  1821,  they  issued  "a  circular  despatch  to  their  ministers  at  foreign  courts 
affirming  these  doctrines,  viz.  : — 

"  In  the  name  of  the  Most  Holy  and  Indivisible  Trinity,  their  JMujestios  the  Emperor  of 
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Austria,  tlie  King  of  Pius&iaj  and  the  Emperor  of  Russia,  solenuily  declare,"  &.c.  "We 
have  seen  luirst  forth,  on  more  than  ouo  side,  the  effects  of  that  vast  conspiracy  v.hieh  has  so 
long  existed  against  all  established  power,  and  against  all  those  rigiits  consecrated  by  that 
social  order  under  which  Europe  has  enjoyed  so  many  centuries  of  glory  and  happiness. 
The  Allied  Sovereigns  could  not  fail  to  jjerceive  that  there  was  only  one  barrier  to  oppose 
this  devastating  torrent, — to  preserve  tokat  is  legally  established,  and  which  was,  as  it  ouo-ht 
to  he,  the  invariable  princijde  of  their  policy.  iSever  have  these  Monarchs  manifested  the 
least  disposition  to  thwart  real  amelioration  or  the  reform  of  abuses  which  creep  into  the 
best  governments  !" 

But,  they  add — 

"  Useful  and  necessary  changes  in  legislation,  and  in  the  adminislration  of  States,  ought 

ONLY  to  emanate  FROM  THE  FREE  WILI.  AND  THE  INTELLIGENT  ANU  WELL  WEIGHED  CON- 
VICTION OF  THOSE  WHOM   GoD  HAS  RENDERED    RESPONSIBLE     FOR     POWER.       All  that    deviates 

from  tills  line  necessarily  leads  to  disorder,  commotions  and  evils,  far  more  insufferable 
than  those  which  they  pretend  to  remedy ! 

Penetrated  ivith  this  eternal  truth,  the  Sovereigns  have  not  hesitated  to  proclaim  it  ivith 
frankness  and  vigor ;  they  have  declared  that  in  respecting  the  rights  and  independence  of 
all  lei^iiimatc  povier,  they  regard  as  legally  null,  and  as  disavowed  by  the  principles  which 
co7istitute  the  public  right  of  Europe,  all  pretejided  reforms  operated  by  revolt  and  open 
hostility." 

In  1823,  in  the  House  of  Congress,  in  his  manly  vindication  of  the  Greek  l^evolution,  Mr. 
Webster  denounced  this  assumjition  of  the  Allies,  as  to  the  origin  of  changes  in  gnvernment, 
precisely  as  we  now  condemn  the  like  dogmas  in  the  Rhode  Island  Charter  Government. 
[See  Webster's  Speeches,  1  vol.,  p.  241.] 

"  The  substance  of  the  controversy,"  said  Mr,  Webster,  "  is  whether  society  shall  have  any 
part  in  its  own  government." — (p.  244.)  And  that  was  pi-ecisely  the  controversy  in  Rhode 
Island  between  the  landed  oligarchy  and  the  peojile. 

"  Society,"  upon  this  principle,"  said  he,  "  has  no  rights  of  its  own.  It  <rtA:es  good  gov- 
ernment, when  it  gels  it,  as  a  boon  and  a  concession,  but  can  demand  nothing.  It  can  right- 
fully make  no  endeavor  for  a  change  by  itself.  Its  whole  jirivilege  is  to  receive  the  favors 
that  may  be  dispensed  by  the  sovereign  power,  and  all  its  duty  is  described  in  the  single 
word  submission.  This  principle  would  carry  Kurope  back  again  into  the  middle  of  the  dark 
ages.  It  is  the  old  doctrine  of  the  divine  right  of  Kings  advanced  now  by  new  advocates  and 
sustained  by  a  formidable  array  of  (military)  power." — (p.  247.)  Again,  he  says  : — "How 
totally  hostile  are  these  doctrines  to  the  fundamental  principles  of  our  government.  If  these 
principles  of  the  sovereigns  be  true,  we  are  but  in  a  state  of  rebellion  and  of  anarchy,  and 
are  tolerated  among  civilized  States  because  it  has  not  yet  been  convenient  to  conform  us  to 
the  true  standard."     [See  the  whole  speech,  from  p.  242  to  256.] 

Now  the  Rhode  Island  question  presents  the  same  issue  between  the  right  of  change  ema- 
nating from  the  people  or  from  the  established  government.  Of  that  doctrine  Mr.  Webster 
then  said,  as  he  might  well  say  now  of  the  assumptions  of  the  Charter  Government  over  the 
people  of  Rhode  Island  : — "  I  tvant  ivords  to  express  my  abhorrence  of  this  abominable  prin- 
ciple !  I  trust  every  enlightened  man  throughout  the  world  will  oppose  it,  and  that  especi- 
ally those,  who  like  ourselves  are  out  of  the  reach  of  the  bayonets  that  enforce  it,  will  pro- 
claim their  detestation  of  it  in  a  tone  both  loud  and  decisive." — (p.  249.) 

This  detestable  doctrine  of  arbitrary  power  was  denounced  with  like  indignation  even  in 
the  British  Parliament.  The  ministers  were  comi)elled,  by  the  force  of  public  sentiment,  to 
openly  disavow  any  participation  in  the  plans  of  the  Allied  Sovereigns. 

In  the  House  of  Commons,  June  21,  1821,  Mr.  S.  Wortley,  member  from  Yorkshire,  as  if 
anticiiiating  the  American  senator,  said  : — 

"  What  was  the  result  of  this  1  By  saying  that  no  reforms  should  emanate,  except  from 
those  whom  God  had  made  responsible,  it  could  only  be  meant  that  no  reform  should  proceed 
except  from  the  Sovereigns  of  States.  He  would  ask,  whether,  if  such  doctrines  had  for- 
merly been  acted  upon,  we  should  at  this  time  have  possessed  any  liberty  whatever  .''  For 
what  liberty  we  did  enjoy  had  frequently  been  obtained  by  force  of  arms,  and  always  against 
the  loill  of  the  Sovereign.  This  principle  would  put  an  end  to  all  leforni  ;  and  it  was  the 
duty  of  England  to  take  care  that  the  doctrine  contained  in  the  despatch  was  not  made  the 
law  of  Europe.  If  it  were.,  there  would  be  an  end  to  all  hopes  of  liberty.  He  believed  that 
the  revolution  in  Naples  did  not  emanate  from  the  people,  but  was  the  work  of  a  faction. 
Austria,  however,  did  not  march  against  Naples  on  the  ground  that  the  revolution  was  pro- 
duced by  the  efiorts  of  a  particular  sect,  which  might  endanger  the  tranquility  of  her  States  ; 
but  in  support  of  the  principle,  that  no  country  had  a  right  to  effect  any  amelioraiion  of  its 
poUUcal  condiiioii,  toithotU  the  consent  of  its  Sovereign." 
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And  this  lie  denounced  as 


"  The  assertion  of  the  despotic  priyiciple,  that  no  nation  ought  to  produce  a  reform  in  its 
government  loithout  the  consent  of  its  Monarch.''^ 

How  can  o'lr  learned  opponents  take  their  Charter  Assembly  out  of  this  category  ?  The 
parallel  with  the  Laybach  Circular  is  complete,  because  the  Rhode  Island  argument  admits 
that  if  the  Charter  Assembly,  (which  claimed  to  be  the  legitimate  source  of  power  !)  had  au- 
thorized the  people  to  hold  a  Convention,  then  all  that  followed  would  have  been  lawful. 
And  this  is  the  only  distinction  between  the  adoption  of  the  People's  Constitution  and  the 
resent  constitution  of  Rhode  Island. 

Now  this  rests  solely  on  the  ground  of  a  power  in  the  Charter  KsicmXAy , inherent,  derived 
or  delegated,  and  irrevocable  by  the  people.  Bui  the  Assembly  had  no  such  ifiherent  power. 
They  derived  it  from  no  authority.  It  was  never  delegated  to  them  by  charter  or  people  ; 
and  how  then  can  no  authority  give  authority  ?  Hence  it  follows  that  the  action  of  the  As- 
sembly, in  assuming  the  initiative  and  claiming  to  hold  it,  was  revolutionarv  and  without 
color  of  law,  because  unauthorized  by  any  fundamental  law  of  the  people.  In  short  it  was  a 
Legislative  usurpation.* 

Neither  was  the  learned  counsel,  who  is  now  here  to  sustain  the  weight  of  the  opposite 
side,  so  enamored  hitherto  of  the  guardianship  of  Legislatures  over  people.  In  his  cele- 
brated reply'to  Mr.  Haync,  in  1830,  upon  the  Foote  resolutions,  he  well  said — 

"  Gentlemen  do  not  seem  to  recollect  that  the  people  have  any  power  to  do  anything  for 
themselves.  They  imagine  there  is  no  safety  for  them  any  longer  than  they  are  under  the 
close  guardianship  of  the  State  Legislatures  /"     [Vol.  1,  p.  423,  Webster's  Speeches,] 

And  what  must  he  say  now  ?  Why,  that,  after  all,  the  people  have  no  power  to  do  any- 
thing for  themselves,  and  cannot  be  trusted  even  to  take  the  first  step  to  make  a  constitution, 
unless  they  do  it  "  under  the  close  guardianship  of  the  Legislature  !" 

So  far,  in  fact,  was  the  distinguished  senator  on  that  occasion  from  discovcrino-  that  the 

*  The  counsel  could   not,  aiilicipatc  Mr.  Webster's  explanation  of  hi.s  strong   "jDo/t  rfocirine"  in  liis  Greek  Spcccli.  in 
1H23.    It  was  this,  33  given  in  thai  gentleman's  argument,  revised  by  himself,  and  it  admits  of  a  conclusive  answer.    Mr. 

Webster  said — 

"  But  my  learned  adver.^ary  says  that,  if  we  maintain  that  llic  people— f)r  lie  spo;ik3  in  the  name  and  on  behalf  of  llie  peoijlr 

lo  which  I  do  not  object— cannot  cominunce  changes  in  their  govennnent,  but  by  some  previous  act  of  legislation and  if  the 

Legislature  will  not  grant  such  an  act— we  do  in  tact  follow  the  example  of  the  Holy  Alliance— the  Uoctors  of  L;iybach-  whcro 
the  assembled  Sovereigns  said  that  all  changes  of  govennnent  nmst  proceed  from  the  Sovereign  :  and  it  is  said  that  we  mark  ml 
Ihs  same  rule  for  the  people  of  Rhode  Island.  .  . 

Now,  will  any  man— will  my  adversary  here— on  a  mom 'nt's  reflection,  undertake  to  show  the  least  resemblance  o'vcartli 
between  what  I  have  called  the  American  doctrine  and  the  doctrine  ot  the  Sovereigns  at  Laybach?  What  do  I  coulpad  for?  f 
nay  that  the  will  of  the  people  must  prevail  when  it  is  ascertained  ;  but  there  must  be  some  legal  and  authentic  mod-iol  Lscci^  ' 
taining  that  will ;  and  then  the  people  make  what  government  they  please.  Was  that  the  doctrine  of  Laybach,  pr^j'.  J  ■  Wa-s 
not  the  doctrine  there  held,  that  the  •ovmcisn  should  say  what  changes  sliall  be  made  ?  Changes  must  proceed  frora.  Uiem  - 
new  constitutions  and  new  laws  emanate  from  them:  and  all  the  people  do  is  to  submit.  That  is  what  they  maintrajned.  A'"' 
changes  began  with  the  Sovereigns  and  ended  with  the  Sovereigns.  Fray,  at  about  the  time  that  Congres.?  was  in  ses.sitiii  did 
the  Allied  powers  put  it  to  the  people  of  Italy  to  say  v.-luU  sort  of  chmgo  they  would  have  ?  And  at  a  more  recent*'  date'  did 
they  ask  the  citizens  of  Cracow  what  change  they  would  have  in  their  conslilution  ?  Or  did  they  lake  away  their  c<)B-Ajt«ilior. 
laws,  and  liberties,  by  their  own  sovereign  act  ?  No  ■  All  that  is  necessary  here  is,  that  the  will  of  the  people  should  be  ascc'- 
tained,  by  some  regular  rule  of  proceeding,  prescribed  by  previous  law.  But  when  ascertained,  that  will  is  as  soverei"'!  as  th.it. 
of  a  despotic  prince  — the  Czar  of  Muscovy,  or  the  Einperor  of  Austria  himself."  ',  °^, 

Now  I  sjibrait,  with  great  respect,  tliat  this  is  no  answer— of  Mr.  Webster  in  '4S  to  Mr.  Webster  in  '23.  The  doctj-inc.  whicli 
he  then  wanted  words  to  express  his  abhorrence  of  was  just  this,  that  changes  in  the  administration  of  States  must  eirtanate 
nrtli)  from  the  Sovereigns.  This  is  precisely  the  definition  given  of  that  Circular  by  Mr.  JVorlley,  in  his  speecli  in  the'Sritisli 
Pariia!nent:—"iVo  reform  should  ;jro(:f erf  except  from  Wvi  Sovere.isn."  Now  what  is  Mr.  Webster's  distinction?  He  says 
"  the  will  of  the  pe.iple  must  prevail— iti.V-n  it  is  ascertained!"  That  is  the  qualification  :  xvlien  it  is  ascertained.  Thfihow 
then,  the  process  of  ascertainment,  becomes  all  important.  It  is  the  first  step.  How  shall  the  people  take  it  ?  May  t Key  go 
alone,  singly  or  in  the  aggregate  ?  ISaitker  is  the  answer.  '■  There  must  be  some  legal  and  authentic  mode  of.oscertain- 
im  tkat  win.  and  thk.m  the  people  make  what  sovernnient  they  please."  . 

Of  course,  not  until  "then"  can  the  people  change  govoram^al.  Now  what  is  this  all  important  "</(en,''»'tlii3  "  liiode"  of 
ascertaining  that  will,  which  is  to  be  so  fover-ei^n,  il  one  can  but  find  it  out  ?  Whence  is  it  to  proceed  ?  Who  is  to  be'^in  it  '- 
At  the  bottom  of  the  quotation,  the  learned  counsel  tells  us,  '■  All  tlial  is  necessary  here  (tliat  is,  in  the  United  States  ■)'iS  thaL 
the  will  of  the  people  should  bs  ascertained  by  some  regular  rule  oj  proceeding,  prescribed  by  previous  law  "'     ' 

That  is  "all  !  "  Merely  that  ths  people  cannot  act,  unless  the  Legislature  make  a  previous  taw,  prescriiDin"  how  they 
shall  act !    And  this  is  Mr.  Webster's  sovereignly  of  the  American  people  !  t>    .  .  .        j 

Will  they  be  content  with  it  ?  It  is  precisely  the  Laybach  sovereignty.  The  Sovereign  there  grants  a  constitution  if  he 
pleases.  If  he  refuses,  tlien  the  people  cannot  move.  The  Rhode  Island  Assembly,  or  any  other  Legislature,  may  grant  a  con- 
stitution, miy  grant  a  Convention,  or  7nriy  submit  amendments  to  the  people.  But  suppose  they  refuse,  as  the  Rhode  Isl  and 
Assembly  did  for  sixty  years.  What  then?  Mr.  Webster's  "all  that  is  necessary,'^  viz. :  a.  previous  law  of  the  Lcislalu  re 
can  never  be  got,  and  the  people  are  powerless  !  "  When  ascertained,  that  will  is  as  sovereign  as  that  of  a  despolic°princ6  '"' 
But  when  this  suvereisn  will  knocks  at  the  door  of  the  Legislature,  the  creature  of  that  will  shuts  the  door  in  its  face!  It 
eays  to  it,  "you  shall  not  ba  "-ascertained."  It  tells  the  people  "  you  shall  not  be  counted,  you  shall  not  have  that  '  previoiis 
law,'  and  if  you  stir  a  step  without  it,  to  coimt  yourselves,  you  are  rebels,  and  we  will  send  to  the  President  for  all  his  troops 
and  all  the  Militia  of  the  Slates,  to  shoot  you  down  as  traitors  !"  Surely,  then,  the  change  must  proceed  from  the  sovere^n' 
Assembly  as  well  as  from  the  allied  Sovereign— and  if  Ihis-be  American  liberty,  we  hold  il  just  as  the  German  and  Italian  States 
do,  or  rather  did,  their  liberty.  The  only  possible  dilTerence  i?,  that  the  latter  must  beg  a  ready-made  constituticn  from  thsir 
Sovereign,  and  we  must  6eg  leave  to  make  one  from  our;  ! 
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people  were  tied  up  to  emanations  of  amendments  or  Conventions  from  tlie  Legislature,  that 
he  held  an  extreme  doctrine  which  I  haA'e  never  met  with  elsewhere,  except  in  the  speech  of 
Mr.  Pendleton,  President  of  the  Virginia  Convention,  in  1788,  namely:  that  the  people  might 
change  even  the  Constitution  of  the  United  States. 

"  The  people,"  he  said,  (as  a  fourth  security,)  "  have  seen  fit  to  rely,  in  case  of  necessity 
or  high  expediencj',  on  their  known  and  admitted  power,  to  alter  and  amend  the  constitution, 
peaceably  and  quietly,  whenever  experience  shall  point  out  defects  or  imperfections."  [1  vol. 
Webster's  Speeches,  p.  424.] 

Possibly  we  might  pause  here,  but  surely  the  author  of  such  a  sentiment  should  not  stop 
short  in  alarm  at  the  change  of  a  State  constitution  by  the  people,  barely  because  the  Assem- 
bly had  not  requested  them  to  hold  a  Convention  ! 

How  then  can  the  validity  of  a  constitution  depend  upon  the  fact  whether  the  Legislature 
did  or  did  not  act  first  by  allowing  the  people  to  meet  in  Convention  ?  On  the  contrary,  we 
maintain  that 

Government  is  subjected  to  the  Sovereignty  of  the  Nation,  the  People — and  not  the  People  or 
Nation  made  subject  to  the  Government. 

The  distinction  betv.'een  ours  and  old  governments  is  this  : — "  It  places  the  remedy  in  the 
hands  which  feel  the  disorder.  The  other  places  it  in  tho^e  hands  which  cause  the  disorder." 
[Mr.  Carlin  in  Va.  Debates  on  the  U.  S.  Constitution  ;  2  Elliot,  104.]  It  goes  on  the  prin- 
ciple that  all  power  is  in  the  people,  and  that  rulers  have  no  powers  but.vvhat  are  enumer- 
ated in  that  paper.     [Mr.  Lee  in  do  ;  2  Elliot,  156.] 

Now  we  find  the  majority  of  the  people  of  Rhode  Island  adopting  a  constitution.  Must  it 
not  be  treated  as  an  act  of  the  sovereign  power  ?  They  answer  no,  because  the  Assembly 
refused  to  request  the  Convention  to  meet.     Then 

The  basis  of  the  defendants'!  proposition  is  this  :— 

1.  That  when  any  Commonwealth  or  State  exists  under  an  organic  law,  and  has  created 
a  Legislature,  no  Convention,  Avith  a  view  to  a  change  of  the  organic  law  by  the  whole  peo- 
ple, can  be  rightfully  held,  without  the  previous  consent  of  the  Legislature,  however  consti- 
tuted, and  whether  chosen  by  a  minority  or  majority  of  the  Avhole  people. 

2.  That  if  held  without  such  previous  consent,  it  is  revolutionary,  and  its  acts,  though 
ratified  by  the  whole  people,  invalid,  unauthorized  and  insurrectionary. 

In  short,  that  the  fundamental  law  depends  upon  the  Legislature  and  not  upon  the  people. 
"  l-'he  inference  from  this  theory  is  unavoidable,  viz.  : — 

'-'li  That  the  Legislature  is  sovereign,  and  that  however  oppressed  the  majority  may  be 
'ytiter  a  system  of  minority  suffrage,  no  change  can  take  place  unless  the  people  conquer  it 
'ii'i 'battle  by  force,  or  unless  the  Legislature  grants  them  leave  to  assemble  in  Convention  to 
"make  a  constitution  ! 

<  ^  2.  That  if  the  inajority  of  the  people  (or  if  all  excejot  a  quorum  of  the  Legislature  and  the 
,Ei"t;cutive)  should  attempt  by  force  to  put  down  the  government,  or  to  change  it  at  all  with- 
•.out' Legislative  consent,  this  constitutes  a  case  of  "  domestic  violence,"  which  the  whole 
-i)<a<val  and  military  forces  of  the  Union  may  be  called  out  to  suppress  ! 

•  -S.  That  there  are  no  inherent  liberties  in  the  people,  and  the  entire  substance  must  yield 
;to  the  mere  shadow  of  form. 

.\.^uch  is  not  the  Jlmerican  theory  of  government.     On  the  contrar)',  the  preliminary  forms  in 
making  a  constitution  are  nothing  to  the  substance.     "  They  are  but   the  scaffolding  of  the 
b'uiiding,  which  is  of  no  further  use  after  the  edifice  is  completed  and  occupied." 
.  -B  may  be  suggested  that  the  People's  Constitution  is  not  proved,     ft  is  proved  by  the  facts 
Jn  file  record.     But  how  prove  a  constitution  ?     How  does  the  present  constitution  of  Rhode 
Jsland  or  of  any  State  exist,  and  how  could  it  be  proved  ?     Would  it  depend  upon  no  one  ob- 
\jecting  to  the  present  constitution  in  Rhode  Island  ^     It  received  not  7000  votes  ;  much  less 
>  ctch.an  a  majority  of  the  whole  legal  voters  under  it.     The  ])eop]e's  party  might  have  objected 
or  hiay  now  object.     The  seal  of  the  State  might  be  abstracted.     This  is  no  test  of  authen- 
ticity.    The  people's  officers  had  their  seal.     The  record  shows  no  seal  on  cither  side.     In 
fact  the  only  distinction  between  the  present  constitution  and  the  people's,  as  to  authenticity, 
for  the  time  they  were  in  force  or  to  be  in  force,  is  the  act  of  the  Assembly  calling  the  Con- 
vention, and  that  was  a  mere  request. 

Then  10 e  must  fall  back  on  the  system  of  par araount  right.  "Where  is  it  .^  Where  \s,  the 
power  behind  i\\\,  beyond  all  constitutions  ?     AVhat  is  outside  of  the  frame  of  government  ? 

Can  a  constitution  be  altered  only  by  its  own  terms,  and  in  its  own  forms  .''  Even  if  this 
Averc  conceded,  it  cannot  apply  to  Rhode  Island.  But  if  only  this  were  true,  then  we  have 
made  at  least  one  step  beyond  the  doctrines  of  the  Laybaeh  Circular.  We  have  made  one 
step  in  getting  constitutions  that  authorize  change. 

The  doctrine  then  would  bo,  "  All  changes  in  government  must  emanate  from  those  whom 
the  constitution  has  intrusted  with  the  power  to  recommend  such  change,"     Pnit  if  it  also  ap- 
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plies  to  the  case  of  Rhode  Island,  then  \vc  have  not  advanced  a  step  beyond  the  divine  right 
of  Kings — only  to  the  divine  right  of  the  King's  charter. 

They  will  contend  that  the  American  practice  has  been  to  make  all  changes  through  the 
organized  government.  Such  is  not  the  fact.  It  may  be  convenient,  desirable  ;  but  it  is  not 
the  ultimatum,  neither  is  it  a  rule.  It  is,  at  most,  a  question  of  concurrence  between  the 
people  and  the  government.  Where  the  voters  are  the  great  majority,  this  might  be  in  prac- 
tical operation  sufficient.  But  suppose  they  do  not  concur  .''  Suppose  the  government  gets 
into  the  hands  of  a  minority  and  wont  yield  ?  This  provision  for  concurrence  does  not  take 
away  the  reserved  right  of  the  people  to  act.  They  give  all  the  validity,  and  not  the  act 
calling  the  Convention.  The  form  prescribed  is  mere  direction  to  the  agents  ;  not  a  bar  to 
the  i)eoj)le.  If  the  necessity  arises,  the  people  may  act.  It  did  arise  in  Rhode  Island,  and 
the  people  acted.  The  preliminary  call,  had  it  emanated  from  the  Assembly,  could  give  no 
validity  or  precedent  authority,  until  the  people  voted  on  it  and  confirmed  it.  The  confirma- 
tion made  it  the  act  of  die  people.  Rut  it  would  have  been  just  as  much  their  act  had  they 
originated  the  call  without  the   unauthorized  request  of  the  Assembly. 

Wlicre,  then,  was  the  sovereignty  to  institute  the  preliminary  steps  in  Rhode  Island  ? 
The  Legislature  had  no  power.  They  could  give  no  power  to  the  peojjlc.  They  had  no 
priority  of  recommendation.  They  in  fact  only  requested.  Hence  the  absurdilxj  of  defend- 
ants^ hypothesis  is  manifest.  They  say  that  the  peo])le  had  no  power  to  move  as  a  body. 
We  show  that  the  Legislature  had  no  power.  That  the  landholders,  the  legal  voters,  were 
the  creatures  of  the  Legislature,  and  they  had  no  power  as  such  to  give  to  the  Legislature. 
Hence  it  follows,  that  if  neither  the  people  nor  the  legal  voters  had  power  to  move  only  by 
consent  of  the  Legislature,  and  the  Legislature  had  no  power  to  grant,  then  the  power  was 
lost,  or  must  be  exercised  merely  aS  recommendatory,  and  not  as  binding,  and  this  involves 
the  absurdity  of  reasoning  in  a  circle. 

The  whole  force  of  tiic  argument,  that  a  previous  act  of  the  Assembly  is  indispensable,  is 
to  affirm,  in  the  name  of  the  Legislature,  as  did  the  Holy  Allies  in  their  own,  "you  shall  not 
have  a  constitution  uidess  it  emanates  from  our  sovereign  will  and  pleasure." 

Is  it  to  come  to  this  narrow  point,  that  the  people  have  a  great  right,  but  arc  barred  from 
its  exercise  on  the  technical  plea  of  want  of  form  ?  Wh)^  may  it  jjlease  your  Honors,  this 
Court  have  decided,  in  the  case  of  Prigg  vs.  Pennsylvania,  (16  Pet.,  613,)  that  "  in  virtue  of 
the  constitution  (recpiiring  the  restitution  of  fugitives,  the  owner  of  a  slave  is  clothed  with 
authority,  in  every  State  of  the  Union,  to  seize  and  recapture  his  slave,"  and  that  "  this 
clause  of  the  constitution  may  be  properly  said  to  execute  itself,  and  to  require  no  aid  from 
legislation,  state  or  national." 

Now,  shall  this  be  affirmed  of  a  mere  legal  right  against  natural  right,  and  at  the  same 
time  shall  the  people  be  denied  the  exercise  of  a  great  natural  and  civil  right,  above  law  and 
above  constitutions,  because  it  cannot  execute  itself,  in  calling  Conventions  and  counting 
votes,  without  the  aid  of  a  special  statute  ! 

If  the  foregoing  positions  are  well  founded,  they  prove  that  the  people  in  their  aggregate 
capacity,  as  a  political  community,  are  sovereign  as  to  government,  and  have  a  right  to  exer- 
cise that  sovereignty  and  to  judge  of  the  occasion. 

But  ivho  constilule  the  people  who  hold  this  sovereignty  7  Is  it  the  legal  voters,  the  whole 
body  of  adult  males,  or  all  the  human  beings  in  a  State?  Standing  by  itself,  each  commu- 
nity, being  independent,  may  establish  its  own  rules  as  to  qualifications  of  voters.  The  ques- 
tion, so  circumscribed,  would  be  one  of  convenience  and  acquiescence.  It  could  conclude  no 
right  of  the  majority.  With  this  qualification,  the  States  being  independent  by  the  Revolu- 
tion, each  might  establish  the  limitations  and  exceptions  it  chose  to,  as  to  the  rule  which  they 
all  laid  down  that  the  sovereignty  resided  in  the  people.  When  they  formed  the  Union  and 
conceded  some  of  the  attributes  of  sovereignty,  they  yielded  nothing  on  this  point,  except 
that  the  United  States  were  to  guarantee  to  each  State  a  republican  form  of  government. 
The  power  to  frame  their  own  government,  subject  only  to  this  limitation,  was  unrestricted. 
Each  State  might  adopt  its  own  construction  as  to  the  organic  law  and  the  rights  of  voting. 
It  left  each  State  as  an  independent  community,  and  the  question  who  were  the  people  in 
that  comniunily  was  to  be  determined  by  the  community,  but  subject  always  to  the  right  of 
the  miijority  to  change  the  organic  law.  And  however  this  maxim  was  restricted  in  prac- 
tice, its  force  was  not  destroyed  whenever  the  rightful  majority  chose  to  act. 

Noiv  from  ivhat  source  does  the  rightful  majority  spring  7  Who  are  the  people  7  To 
answer  this,  what  was  the  doctrine  promulgated  by  the  American  Revolution  ?  There  can 
be  but  one  reply — "  That  the  sovereignty  in  all  the  free  States  was  placed  in  the  whole  body 
of  the  adult  male  population,  with  exceptions,  and  in  the  other  States  in  the  whole  body  of 
the  free  white  adult  niales."  There  is  no  case  of  exclusion  of  citizens  who  denjanded  a 
voice.  The  exceptions  to  the  rule  in  all  these  States  were  those  persons  not  competent  to 
form  a  contract.  In  one  class  of  States,  this  excluded  children  under  twenty-one  years, 
idiots  and  insane,  strangers  and  women.  In  another  class  of  States,  slaves  are  to  be  added. 
The  reasons  of  these  exclusions  it  is  unnecessary  to  discuss,  because  all  our  governments 
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were  formed  without  any  innovation  on  this  common  consent  of  mankind  in  all  governments. 
But  if  a  doubt  ivere  raised  here,  it  is  no  argument  in  favor  of  limiting  the  sovereignty  to  a 
less  number  than  all  the  adult  males.  If  that  argument  is  good,  it  is  the  strongest  against 
their  theory.  So  slaves  are  excluded  for  the  same  reason  that  minors  and  incompetent  per- 
sons are,  because  by  the  laws  of  the  community  in  which  they  are  found,  they  are  incapable 
of  making  contracts.  They  are  not  citizens,  and  by  no  qualifications  placed  within  their 
reach,   can  become  such. 

The  case,  as  applied  to  Rhode  Island,  or  any  State  where  the  minority  held  the  right  of 
suffrage,  and  the  political  power,  would  be  parallel,  only  in  case  the  non-voters  were  not  only 
excluded  for  want  of  qualification,  but  could  never  become  qualified  ! 

The  attempt  to  alarm  the  South  on  this  point  is  absurd.  It  is  not  necessary,  in  order  to 
sustain  the  relation  of  slavery  in  the  States  where  it  exists,  to  limit  the  rights  of  a  majority 
of  a  free  poople,  and  make  them  the  subjects  of  a  minority.  If  it  were,  it  would  be  the 
strongest  possible  argument  against  slavery  !  Admit  it,  and  it  gives  no  security  to  the  voters. 
The  physical  force  of  the  slave  to  rise  upon  his  master  remains  the  same  in  either  case,  and 
the  recognition  of  the  right  of  the  majority  of  the  whole  citizens  to  form  government  recognizes 
no  more  right  in  the  slave  to  act  as  a  citizen  in  that  organization,  than  does  the  opposite 
doctrine. 

Tlien,  having  established  the  position  that  the  majority  have  the  right  to  change  the  form  oj 
government,  what  is  the  quality  of  this  political  right? 

Clearly  it  is  to  be  distinguished  from  mere  physical  force,  or  superiority  of  military  skill  or 
strength;  for  political  power  is  political  right.  Power  and  right  are  convertible  terms  when 
the  law  authorizes  the  doing  of  an  act  which  shall  be  final  an<l  for  which  the  agent  is  not 
responsible.     [The  People  vs.  CrosAvcll,  3  Johns.  Case,  p.  345  ;  Argument  of  Hamilton.] 

The  right  to  exercise  a  power  is  a  consequence  of  the  possession  of  the  power.  But  mere 
physical  or  military  powder  is  not  necessarily  either  political  right  or  moral  right.  Tlie  dis- 
tinction is  clear  between  a  mere  right  of  revolution  resting  on  physical  force,  and  a  right  of  a 
majority  to  change  government  in  the  exercise  of  that  political  sovereignty  which  the  ma- 
jority of  community  embodies.  "The  people  have  given  to  the  general  government  such 
powers  as  in  their  judgment  were  compatible  with  the  general  compact.  And  they  have 
reserved  those  rights  and  sovereign  authorities  which  they  did  not  choose  to  delegate."  [Mar- 
tin vs.  Hunter's  Lessee  ;  1  Wheaton,  324.] 

In  their  capacity  as  the  community  composing  a  State,  the  people  have  conceded  nothing 
which  is  not  expressly  delegated.  This  is  a  conservp.tive  principle  in  all  popular  govern- 
ment, and  is  a  necessary  check  upon  government  in  order  to  preserve  republican  forms. 

To  avoid  the  force  of  this  reasoning,  those  who  have  opposed  the  People's  Constitution  in 
Khode  Island,  have  usually  conceded  what  they  call  the  "sacred  right  of  revolution,"  as  if  by 
that  concession  they  gave  the  people  all  the  rights  it  would  do  to  trust  them  with.  And  hav- 
ing conceded  this  much,  they  make  the  right  of  revolution  depend  upon  success,  and  thus  re- 
solve the  whole  right  into  pliysical  force. 

This  may  be  a  correct  view  as  applied  to  recognitions  between  independent  governments, 
but  how  Avill  it  ajjply  to  our  congress  of  nations,  called  the  United  States  ?  Before  the  con- 
federation, this  right,  or  rather  power,  (for  if  its  quality  depends  upon  success  or  defeat,  it  is 
no  ri^ht,)  existed,  as  it  now  does  in  Russia  or  France  ;  but 

What  is  the  right  of  Revolution  as  applied  to  a  State  of  this  Union  '? 

Even  if  the  right  of  revolution  is  conceded,  in  what  practical  form  does  it  exist  under  our 
institutions  .'' 

If  by  revolution  is  meant  overthrowing  the  existing  government  and  setting  up  another  by 
military  force,  this  is  no  political  right.  In  this  form,  the  same  right  exists  to  revolutionize 
for  monarchy  as  for  republicanism.  It  can  only  be  a  natural  and  phj'sical  right,  the  right  of 
minorities  as  well  as  )najorities.     It  exists  in  every  despotic  or  monarchical  governinent. 

It  was  proclaimed  in  the  Declaration — looking,  however,  to  a  new  source  of  sovereignty 
in  the  people.  A  revolution  in  government,  not  like  that  of  1688,  which  was  only  a  revolu- 
tion in  men  and  dynasties.  But  in  the  American  system,  in  opposition  to  the  European,  the 
moral  was  first  combined  with  the  physical  and  natural  right  to  resist  o])pression.  It  became 
a  voting  as  well  as  a  fighting  right.  "  It  is  the  right  of  the  people  to  alter  or  to  abolish  gov- 
ernment, and  to  institute  new  government." 

The  Confederation  of  1777  left  the  right  of  revolution  in  each  State,  except  so  far  as  limit- 
ed by  the  pledge  of  perpetual  union,  and  prohibiting  each  State  from  engaging  in  war  with- 
out the  consent  of  Congress.  The  Constitution  of  the  United  States  went  farther.  It  ex- 
plained and  reduced  to  practice  the  right  of  change  of  government  recognized  in  the  Declar- 
tion.     It  secured  the  right  of  the  people  peaceably  to  assemble,  and  to  keep  and  bear  arms. 
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It  left  to  them  all  rights  not  conceded.  It  gave  to  Congress  the  power  of  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrection  and  re|)el  invasion,  and  to  de- 
clare war  ;  but  no  State  to  engage  in  war  unless  invaded.  It  required  the  United  Slates  to 
guarantee  to  every  State  in  this  Union  a  republican  form  of  government,  and  protect  each  of 
ihem  against  invasion,  and  (on  application  of  the  Legislature,  &c.,)  against  "domestic 
violence." 

And  here  we  are  met  with  the  oljjection,  that  the  revolution  in  Rhode  Island,  though  per- 
fected by  voting  and  legislating,  yet  not  having  been  sustained  by  military  force  against  the 
old  government  and  the  threats  of  the  President,  it  became  rebellion,  insurrection  and  domes- 
tic violence.  So  ihat,  the  moment  they  give  us  the  right  of  revolution,  they  send  the  Presi- 
dent, at  the  head  of  all  the  trooj)s  of  the  United  States,  to  suppress  it. 

This  phrase  "domestic  violence"  becomes  most  important  in  the  construction  of  this  high- 
est of  all  State  rights,  the  right  to  model  and  remodel  its  own  local  institutions.  We  con- 
tend it  can  only  mean  resistance  to  the  statute  or  conunon  law  of  a  State,  and  hence  tliere  was 
no  case  of  domestic  violence  in  Hhode  Island,  except  on  the  part  of  the  men  of  the  old  gov- 
ernment against  the  new.     It  was  no  case  of  dotiiestic  violence,  because 

First.  The  whole  people  there  had  a  right  to  j)articipaie  in  governnient  It  was  not  a 
question  between  slaves  and  masters,  subjects  and  sovereigns,  but  between  the  majority  of 
the  citizens  who  possessed  every  civil  right  except  that  of  voting,  unless  they  could  buy  land 
of  the  landholders  ;  and  the  minority  who  held  the  land  and  restricted  suffrage. 

Second.  Inpoint  of  fact  there  was  no  violence  and  no  act  done  against  existing  laws  of 
the  old  government  until  the  new  constitution  was  ad<»i)ted. 

'third.  In  point  of  fact  the  new  constitution  was  adopted  by  a  majority  of  the  legal  voters 
in  Rhode  Island. 

This  fact  renders  it  unnecessary  to  consider  the  question  of  <lomestic  violence  as  applied 
to  the  body  of  non-voters  in  a  State  forming  a  now  government,  aside  from  the  action  of  the 
voters.  We  do  not  admit  that  the  peo])le  could  have  been  restrained  by  laws  forbidding 
their  meeting,  but  this  is  another  question,  and  we  need  not  ronsider  its  effect.  It  is  enough 
that  all  their  acts  were  within  existing  laws,  until  the  new  government  went  into  effect.  Then' 
it  was  too  late  to  interfere. 

Now  if  "  revolution ''  in  a  State  of  this  Union  necessarily  involves  a  case  of  "  domestic 
violence,"  this  right  of  revolution  is  held  by  the  whole  people  of  a  State,  suiijeci  to  the  arbi- 
trary will  ot  the  (jiovernor,  or  the  quorum  of  a  Legisl;iture  of  a  State,  and  the  President  of 
the  United  States.  This  would  make  all  Stale  institutions  subservient,  in  effect,  to  the  mili- 
tary power  of  the  President.  If  the  Legislature  are  to  determine,  in  the  first  instance, 
whether  a  movement  of  the  people  is  revolution  or  "  domestic  violence,"  then  the  right  of 
revolution  is  made  to  depend  upon  the  Legislature.  This  brings  back  the  sovereign  power 
in  sul)servien('y  to  the  Leiiislafure,  f  m-  '•  the  Ijegi^lnfure  will  always  make  the  power  it 
wishes  to  exercise."     [1  ¥.\\.  Deb.,    507.     GoverneSjr  Morris. 

Thus  if  the  Governor  or  the  Legislature  construe  a  c;ise  of  revolniion  to  be  an  act  of  "do- 
me.-itic  violence,"  then  it  rests  with  the  President  to  call  out  the  whole  military  power  of  the 
Union  to  suppress  revolution  in  a  single  State. 

So  far  as  insurrection  in  a  State  against  the  laws  of  the  United  States  is  concerned,  it  wa.s 
held  by  Chase,  Justice,  in  the  case  of  Fries,  that  if  a  body  of  peo|)le  conspire  and  meditate 
an  insurrection  to  resist  the  execution  of  a  statute  of  the  United  States,  it  is  a  misdemeanor  ; 
but  if  they  carry  the  intention  into  execution  by  force,  it  is  treason. 

So  of  a  nnlitarj^  expedition  to  overturn  the  government  of  the  United  States  in  a  Terri- 
tory, it  was  held  in  exparte  Bollman  and  Swartwout,  that  a  design  to  overturn  the  govern- 
ment of  the  United  States  in  New  Orleans,  hy  force,  if  carried  into  execution,  would  be  trea- 
son. And  if  the  government  established  by  the  United  States  in  any  of  its  Territories  was 
to  be  revolutionized  hy  force,  the  design  was  treasonal)le.      [4  Cranch,  75.] 

As  to  the  power  of  the  President  in  such  cases,  see  Act  of  May  2,  1792  ;  U.  S.  Statutes  at 
large,  264  ;  Act  of  Feb.  28,  1795  ;   \h\(\,  p.  424  ;  Martin  vs.  Mott,  12,  VV.  19  ] 

The  point  there  decided  is  that  the  Provident,  in  such  case,  may  call  out  the  militia  and  they 
must  obey.  It  goes  only  to  the  belief  of  the  facts  presented  to  him,  whether  true  or  false, 
and  his  decision  upon  the  exigeney,  (the  casus  fccdcris)  but  does  not  judicially  afff-ct  the  fact, 
nor  conclude  the  parties  as  to  whether  they  were  engaged  in  insurrection  ;  but  if  it  brings 
the  whole  military  force  of  the  United  States  upon  them,  it  puts  them  down  for  the  time 
being,  though  they  may  be  in  the  exercise  of  what  is  conceded  as  the  "sacred  right  of  revolu- 
tion." 

This  presents  the  question  as  to  what  is  the  practical  value  to  the  people  of  the  States, 
of  the  right  of  revolution,  which  is  conceded  l)y  those  who  deny  the  right  of  the  people  to 
change  government,  without  the  previous  consent  of  the  Legislature.  If  in  conceding  th>it 
right,  they  reserve  the  power  in  the  »  egislature  to  call  it  insurrection  or  doinestic  violenee, 
and  the  power  of  the  President  to  call  out  the  rnilitia  by  his  mere  will,  the  right  of  the  ma- 
jority is  shrunk  into  the  will  of  a  minority  Legislature,  and  the  caprice,  mistake,  impulse,  or 
ambition  of  the  President;     It  is  a  right  that  can,  upon  such  construction,  be  maintained  sue- 
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Cdssf'ully  only  against  the  whole  military  force  of  the  Union.  Such  a  construction  would  bo 
lo  legalize  civil  wdr  and  disunion.  If  the  President  should  send  his  troops  to  invade  a  State  when 
changing  its  forni  of  government,  public  opinion  would  enlist  the  people  of  other  States  to  join 
in  resisting  such  invasion  ;  and  civil  war  would  blaze  through  the  Union.  Suppose  a  re-elec- 
tion of  the  President  depending  on  the  vote  of  a  State  or  two  where  the  Legistature  desired 
his  re-election  and  the  people  were  against  it,  and  a  call  to  disperse  the  voters    at  the  polls  ? 

The  order  of  the  President  to  call  out  the  militia  might  protect  the  militia  ;  but  the  order 
must  issue  from  the  President,  in  conformity  to  law,  and  must  be  executed  by  officers  duly 
conuuissioned,  through  all  the  forms  of  law,  or  it  would  be  no  justification.  And  if  an  un- 
reasonable interference  with  State  rights,  it  would  never  be  submitted  to  by  the  rest  of  the 
Union  to  crush  a  single  State. 

This  discretionary  jiower  of  the  President  can  be  rightly  or  safely  construed  only  as  applj''- 
ing  to  resistance  to  State  or  United  States  laws  ;  ))lain  insurrection  and  rebellion.  At  best,  it  is 
a  dangerous  powerj  and  the  most  alarming  Executive  prerogative  in  our  institutions,  and  pub- 
lic opinion  would  go  tar  to  restrain  it. 

But  it  need  not  be  considered  in  reference  to  the  Rhode  Island  question.  However  dan- 
gerous the  power,  the  President  did  not  exercise  it  in  any  form  to  give  effect  to  his  consti- 
tutional right  of  decision  as  to  the  existing  cause;  and  in  any  event,  his  acting  with  either 
of  the  two  L<egislatures  would  decide  nothing  as  to  their  constitutional  or  legal  right,  and 
conclude  nothing.  The  threat  of  interferfence  and  of  military  demonstration,  may  have  com- 
pelled the  people  to  abandon  the  further  support  of  their  government,  but  the  President  did 
nothing  under  the  provisions  cr  sanction  of  the  constitution.  All  his  acts  were  private 
and  never  consummated.  In  his  message  to  the  House  of  Representatives,  April  10,  1944, 
the  President  g^ays  :— 

"1  have  to  inform  the  House  that  the  Executive  did  not  deem  it  his  duty  to  interfere  with 
the  naval  and  military  forces  of  the  United  States,  in  the  late  disturbance  in  Rhode  Island^ — 
the  Executive  was  at  no  time  convinced  that  the  casus  fcederis  had  arisen  which  required 
the  interposition  of  the  military  power."  [House  Doc.  No.  225,  of  1844,  1st  Session,  p.  2. 
Burke's  Report,  p.  52.] 

This  view  has  been  followed  out' to  test  the  practical  value  of  what  is  called  the  richt  of 
fevolution  in  the  people  of  a  State  of  this  Union.  It  fails,  and  we  fall  back  upon  the  great 
conservative  right  of  the  people  :  the  American  doctrine  of  popular  government,  viz  :  that 
peaceful  changes  of  government  are  provided  as  the  substitute  of  violence  and  bloodshed, 
"for  the  people  possess  over  our  constitutions  control  in  act  as  well  as  in  right."  [3  Wilson, 
p.  293.] 

The  right  is  left  to  the  people  in  each  State  peacefully  to  reassume  the  powers  of  govern- 
ment, whenever  it  shall  become  necessary  to  their  happinesss — ''  and  to  institute  new  govern- 
JTient,  li'^ying  its  foundation  in  such  principles  and  organizing  its  power  in  such  form  as  shall 
^o  them  SL'cm  most  likely  to  efi'ect  their  safety  and  happiness."  This  right  the  people  have 
never  surrendered,  but  if  they  have  only  the  right  of -the  strongest,  nothing  is  gained  over  old 
forms  of  gover.'inient. 

They  may  be^-iri  government  better,  but  if  there  is  a  mistake  and  the  power  gets  into  the 
u      "^s  of  the  minorii"  ^h^i'c   is  no  remedy.     It  is  not  so.     The  people  have  the  right  to  pro- 

. ',^~      ,-ell  as  to  beo-in.      The  pyramid  does  not  stand  upon  the  apex,  but  the  base. 
^*^'**rh*^  (zreatfc  't  imrn'ove'^iisnt  on  political  institutions   is  a  written  constitution,"  says  the 
■Sunreine  Court  in  Marbury    vs.  Madison.     [1.  Cranch,  137.] 

/  h's  iiis'in-ctionbdrveen  mer"  revolution  and  the  American  right  of  change  in  government, 
is  well  defined  in  the'grent  debat."  i»  t'le  United  States  Senate,  in  1837,  on  the   admission  of 

'  ^Ih-^^Calhoun  there  said  "he  had  nev.^i*  denied  the  right  of  revolution.  All  our  institutions 
rest  o^  that  right.  A  Convention  of  the  ,''eople  has  power  to  put  up  and  throw  down  every 
form  of  government,  but  that  is  par  excellenv^^e,  revolution.  [Debates  1837  p.  313  ]  But- 
Mr  Buchanan  asked— <' Is  it  the  position  rhat  if  in  one  of  the  States  of  this  Union,  the 
government  be  so  organized  as  utterly  to  destroy  the  right  of  equal  representation,  there  is 
no  mode  of  redress  but  by  an  act  of  the  Legislature  authorizing  a  Convention  or  by  open  re- 
bellion ?  Must  the  people  step  at  once  from  oppression  to  open  war.  Absolute  subrmssion 
or  absolute  revolution  .?"  Is  there  no  middle  course  7  This  is  found  only  m  the  principle 
established  by  the  whole  history  of  American  government,  that  the  people  are  sovei-eign, 
and  that  a  majority  of  tiiemcan  alter  or  change  their  fundamental  laws  at  pleasure.  1  his  is 
neither  rebellion   nor  revolution.     It  is  an  essential,  recognized  principle  in  all   our  forms  of 

^°Tbi""we  hold  is  the  true  doctrine  of  American  liberties.     We  deny,  emphatically,  thiit  in 


Not  a  mere  physical  right  of  revolution  by  force,  wdiicli  whenever  resorted  to  must  be  at  the 
risk  of  all  the   peoaltiea  attached  to   an  unsuccessful  resistance  to  established    authority. 
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if  then,  the  people  of  a  State  ar6  practically  denied  a  change  by  levoliilion,  and  can  get  no 
change  without  the  previous  consent  of  the  Legislature,  the  Legislalure  and  not  the  people 
are  sovereign  in  government  ;  and  in  practice,  whatever  may  be  our  theory,  we  are  not  a 
free  people.  Such  a  conclusion  proves  that  the  premises  from  which  it  follows  cannot  bo 
well  founded. 

American  Pkactice  in    Government. 

This  brings  us  to  the  last  subject  of  inquiry,  viz  :  the  practice  under  our  forms  of  govern- 
ment. Here  the  burden  of  proof  is  on  those  who  deny  the  right,  to  show  ivhen  and  how  it 
has  been  restrained.  We  arc  not  bound  to  show  a  case  precisely  like  that  of  Rhode  Island, 
because,  except  in  that  state,  no  minority  government  excluding  the  majority  of  free  while 
persons,  has  ever  existed  among  the  States.  But  we  go  farther  and  show  that  the  whole 
practice  of  American  government  has  conformed  to  and  sustained  our  theory,  viz  : 

First.  In  the  earliest  transitions  from  Colonies  to  States,  this  fundamental  doctrine  was 
recognized  and  acted  upon. 

Second.  It  is  embodied  in  all  the  State  constitutions,  with  three  exceptions,  from  Virginia 
in  J  776,  to  Iowa  in  1846. 

Virginia. — "A  majority  of  the  community  hath  an  indubitable,  inalienable  and  indefeasi- 
ble right  to  reform,  alter  or  abolish  [governmeni]in  such  nianner  as  shall  be  judged  most  con- 
ducive to  the  puclic  weal.     [Bigelow's  Constitutions,  p.  244.] 

Iowa. — "Government  is  instituted  for  the  protection,  security,  and  benefit  of  the  people, 
and  they  have  the  right  at  all  times  to  alter  or  reform  the  same  whenever  the  public  good 
may  require  it."     [Ibid,  p.  497.] 

Third.  American  commentators,  prior,  contemporaneous  and  subsequent,  have  uniformly 
recognized  it. 

Fourth.  All  American  adjudication  affirms  it,  and  no  tribunal  (except  in  Rhode  Island) 
ever  denied  or  doubted  it. 

Fifth.  The  Convention  to  frame  the  (Constitution  of  the  United  States  acted  upon  it,  and 
the  validity  of  that  constitution  rests  in  subsequent  ratification  without  any  precedent  au- 
thority to  frame  it. 

The  Bills  of  Rights  in  all  the  State  constitutions  furnish  most  conclusive  proof  of  the  uni- 
form understanding  and  intention  of  the  framers  of  American  constitutions  to  reserve  to  the 
peoj)le  the  right  of  change  independent  of  any  power  created  by  the  constitution.  The 
whole  argument  might  be  rested  here,  and  it  woidd  be  impregnable,  unless  we  ascribe  the 
utmost  folly  and  falsity  to  the  original  founders  of  American  government. 

In  a  series  of  seventy  years  in  the  formation  of  American  government,  thirty  constitutions 
have  been  made  by  Conventions  and  seventeen  of  these  constitutions  have  been  remodelled 
by  Conventions.  During  the  Revolution,  nine  of  the  Colonies  established  constitutions  and 
plans  of  government,  through  Conventions,  not  only  without  the  consent  but  in  opposition  to 
the  existing  government.  This  established  the  American  precedent  in  practice.  .11  other 
Conventions  to  amend  existing  constitutions  have  been  called  through  the  Legislatures, 
which  have  never  refused  to  make  an  act  for  the  jjurpose  with  or  without  authority.  The 
Rhode  Island  Assembly  is  the  only  case  on  record  of  a  refusal  to  call  a  convention,  and  upon 
that  refusal  the  exigency  arose,  as  it  would  have  arisen  in  any  other  State,  for  the  i)eople  to 
resume  their  powers  of  government  and  call  their  own  Conventions.  Fourteen  States  have 
remodelled  their  first  constitutions  through  Conventions.  If  the  Legislatures  had  refused 
to  call  Conventions,  can  any  one  maintain  that  no  change  could  have  taken  place  in  the  old 
constitutions  ?  Show  us  then  a  precedent  in  which  the  Legislature  of  a  State  has  refused  to 
pass  the  forms  of  calling  a  Convention,  and  kept  the  peo]jle  at  bay  and  prevented  the  ma- 
jority of  free  adults  from  forming  or  amending  the  constitution,  and  this  state  of  things  has 
been  submitted  to  ;  or  if  no  such  precedent  can  be  shown,  then  the  principle  of  the  right  of 
change  remains  intact,  '=in  the  people,  (as  Roger  VViliiams  says)  whom  they  must  needs 
znean  distinct  from  the  government  set  up" 

And  this  principle  of  the  right  of  change  is  not  in  the  "legal,  people,"  as  some  vaguely  call 
the  voters  created  by  the  law,  because  all  the  constitutious  say  it  is  inherent  in  the  people  and 
of  course  not  created  by  statute. 

Again,  what  mean  these  solemn  recognitions  of  this  "sovereign  and  original  foundation  of 
government  ?" 

Our  adversaries  point  to  the  provisions  for  amendment,  and  say,  "there  ;  you  must  do  it  in 
that  way  and  no  other  —  the  people  have  limited  themselves  and  can  only  act  by  and  thi'ough 
a  statute  law  such  as  they  prescribe  in  the  constitution  !" 

Our  answer  js,  all  these  provisions  limit  the  Legislature  and  not  the  people  :  and  to  prove 
this  we  point  to  these  constitutions  which  contain  in  their  declarations  of  rights,  either  im- 
mediately preceding  or  following  the  provisions  for  amendment,  the  aflirmation  of  the 
right  of  the  people  at  all  times  to  alter  or  reform  government.     There  are  twenty-nine  State 
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Constitutions,  and  every  one  of  them,  except  three,  (Georgia,  Louisiana,  and  I  am  sorry  to 
say  that  the  recent  constitution  of  New  York,)  contain  this  solemn  affirmation  of  a  funda- 
mental right  to  change  government. 

Now  to  say  that  this  means  nothing,  is  to  stultify  the  founders  of  these  constitutions.  But 
to  say  that  the  amendment  each  of  these  constitutions  provides  through  the  Legislature  is  the 
only  way  they  can  he  amended,  except  by  rcv^olution  or  bloodshed,  is  to  affirm  that  the  Bill  of 
liights  is  a  mere  repetition  of  the  provision  for   amendment    by  Legislative  action. 

Nine  of  the  old  thirteen  made  constitutions  during   the  Revolution.     Their  Bills  of  Rights 
would  be  the    most  eujphatic  exposition    of  the    earliest  American  practice  as  to  changes  of 
government. 

New  Jersey  July,  2,  1776,  adoftted  an  imperfect  plan  of  government,  declaring  that  all 
the  poweis  of  the  kings  of  England  over  the  Colonies  was  by  compact  derived  from  the 
people  ;  l)ut  it  was  also  provided  that  this  constitution  should  be  void  whenever  Great  Brit- 
ain should  take  the  Colonies  again  under  her  protection.  Virginia,  July  5,  1776,  gave 
the  first  independent  American  model.  She  left  all  with  the  people,  and  gave  no  power  to 
the  Legislature  even  to  propose  amendments.  ^faryland,  August  14,  1776,  followed  the 
example  of  Virginia,  and  declared  "  that  all  government  of  right  originates  from  the 
people,"  and  "  whenever  its  ends  are  perverted,  the  people  may  and  of  right  ought  to  reform 
the  old  or  establish  a  new  government." 

So  said  Delaware  Sept.  20,  1776 — that  "whenever  public  liberty  is  endangered  by  the 
Legislative  p  .wer,  singly,  or  by  a  combination  of  the  Executive  and  Legislative  power,  the 
joeop/e  may  and  of  right  ought  to  establish  a  new  or  reform  the  old  government."  N.  Caro- 
lina, Dec  18,  1776,  to  this  point.  New  York,  m  her  first  constitution  remembered  the  peojjle, 
April  20,  1777.  i  assachuaclts  very  emphatic,  March  2,  1780,  "the  people  alone  have  an  in- 
contestible,  unalienable  and  indefeasible  right  to  institute  government,  and  to  reform,  alter 
or  totally  change  the  same."  Vermont,  in  11S6.  Then  came  even  South  Carolina  in  1790, 
and  so  on  down  to  the    last  State  in  the  Union. 

Again  I  ask,  where,  in  one  of  these  constitutions,  is  it  said  that  the  people  shall  not  make 
or  amend  it,  unless  the  Legislature  first  |)a3S  a  law  for  it  ?  And  were  all  these  solemn 
reservations  omitted  in  every  constitution,  as  they  unwisely  have  been  in  that  of  New  York, 
still  it  would  take  nothing  from  the  people.  Mr.  Hamilton,  speaking  of  the  use  of  a  Bill  of 
liights  in  the  United  States  Constitution,  says  : — 

"It  is  evident,  that  according  to  the  primitive  signification  (abridgment  of  prerogative  in 
favor  of  privilege,)  they  have  no  api)lication  to  constitutions  professedly  founded  upon  the 
power  of  the  peojde  and  executed  by  their  immediate  representatives  and  servants.  Here, 
in  strictness,  the  people  surrender  nothing,  and  as  they  retain  everything,  they  h.ve  no  need  a} 
particular  reservations."  [Fed.  No.  83,  p.  346.] 

We  have  already  seen  how  Virginia  formed  her  constitution,  by  delegates  spontaneously 
chosen  and  assembling  and  acting  at  the  same  time  the  old  Legislature  was  holding  its  sit- 
tings. Massachusetts  made  her  constitution  with  a  distinct  repudiation  of  the  intermeddling 
of  the  Legislature.  It  is  an  instructive  reminiscence,  and  I  must  beg  leave  to  quote  it 
from 

Shattuck's  History  of  Concord,  in   Massachusetts. 

Page  127,  chap.  8 — "  On  the  first  of  October,  1776,  the  town  was  called  upon  to  acton 
the  question, 'whether  it  would  give  its  consent  that  the  House  of  Representatives  with  the 
Council  should  enact  a  constitution  or  form  of  government  for  this  State.'  The  subject  was 
referred  to  a  conmiittee,  consisting  of  Ephraim  Wood,  Jr.,  Nathan  Bond,  Col.  James  Bar- 
rett, Col.  John  Buttrick,  and  James  Barrett,  Esq.,  who  reported  the  following  resolves 
which  were  unanimously  accepted  by  the  town. 

Resolved,  1.  That  this  State  being  at  present  destitute  of  a  properly  established  form  of 
government,  it  is  absolutely  necessary  that  one  should  be  immediately  formed  and  estab- 
lished. 

2.  That  the  supreme  Legislature,  in  their  proper  capacity,  are  by  no  means  a  body  proper 
to  form  and  establish  a  constitution  or  form  of  government,  for  reasons  following,  viz:  1. 
Because  we  conceive  that  a  constitution,  in  its  proper  sense,  intends  a  system  of  principles 
established  to  secure  the  subjects  in  the  possession  and  enjoyment  of  their  rights  and  privileges 
against  any  encroachment  of  the  governing  party.  2.  Because  the  same  body  that  forms  a 
constitution  have  of  consequence  a  power  to  alter  it.  3.  Because  a  constitution  alterable 
by  the  supreme  Legislature  is  no  security  at  all  to  the  subject  against  the  encroachments  of 
the  governing  party  on  any  or  all  their  rights  and  privileges. 

3.  That  it  appears  to  this  town  highly  expedient,  that  a  Convention  or  Congress  be  imme- 
diately chosen  to  form  and  establish  a  constitution,  by  the  inhabitants  of  the  respective 
towns  in  the  State,  being  free  and  twenty-one  years  of  age  and    upwards,  in  proportion  aa 
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the  representatives  of  vhe  State  wore  formerly  chosen  :  the  Convention  or  Congress  not  to 
consist  of  a  greater  number  than  the  House  of  Assembly  in  this  State  heretofore  might  con- 
sist of,  except  that  each  town  and  district  shall  have  liberty  to  send  one  representative  or 
otherwise,  as  shall  appear  meet  to  the  inhabitants  of  this  State  in  general, 

4.  That  v/hen  the  Convention  or  Congress  have  formed  a  constiution,  they  adjourn  for  a 
short  time,  and  publish  their  proposed  constitution,  for  the^  inspection  and  remarks  of  the 
people  of  the  State. 

5.  That  the  House  of  Assembly  of  this  State  be  desired  to  recommend  to  the  inhabitants 
to  proceed  to  choose  a  Convention  or  Congress  for  the  purpose  above  mentioned,  us  soon  as 
possible." 

Notwithstanding  these  wholesome  instructions,  a  constitution  was  made  jjy  the  General 
Court  and  sent  to  this  town  ;  but  it  refused,  June  15,  1778,  unanimously,  to  accept  it,  for 
reasons  above  mentioned. 

All  the  towns  in  Massachusetts  followed  the  exampl-e  of  Concord,  and  rejected  the  consti- 
tution which  the  Legislature  had  presumed  to  form  without  asking  the  people.  Subse- 
quently Delegates  were  chosen  to  a  Convention  which  made  and  submitted  a  constitution  that 
was  adopted  by  the  people. 

The  precedent  under  the  5th  proposition  is  equally  conclusive.  The  Convention  that  fram- 
ed the  Constitution  of  the  United  States  had  not  a  particle  of  previous  authority,  and  ex- 
pressly violated  the  compact  of  the  Confederation.     This   will  be  seen  by   reference  to  the 

Act  of  the  Congress  of  the  Confederation  of  1787  calling  the  Convention. 

Feb.  21,  1787.  "Resolved  that  in  the  opinion  of  Congress  it  is  expedient  that  on  the  sec- 
ond Monday  in  May  next,  a  Convention  of  Delegates,  who  shall  have  been  appointed  by 
the  several  States,  be  held  at  Philadelphia /or  <Ae  so/e  a7id  express  purpose  of  revising  the 
articles  of  Confederation,  and  reporting  to  Congress  and  the  several  Legislatures  such  alter- 
ations and  provisions  therein  as  shall,  when  agreed  to  in  Congress  and  confirmed  by  the 
States,  render  the  federal  constitution  adequate  to  the  exigences  of  government  and  the 
preservation  of  the  Union."  [4.  Elliot's  Debates,  old  ed.,  24.  App.  224.  Secret  Jour- 
nal, Wait's  Boston  ed.  of  1819.] 

The  State  Legislatures  severally  elected  the  Delegates  to  this  Convention,  under  this  re- 
commendation, "for  the  sole  and  express  purpose  of  revising  the  articles  of  the  Confedera- 
tion." None  of  the  eleven  States  that  went  into  Convention  gave  powers  bej'ond  revision, 
alteration  and  further  provisions.  [See  Secret  Journal,  pp.  20  to  28.]  The  Convention 
disregarded  the  resolution  of  Consress,  and  of  the  Legislatures,  and  framed  an  entire  new 
form  of  government,  to  be  submitted  to  the  people  for  their  ratification;  and,  Sept.  28,  1787, 
the  report  of  the  Convention  was  sent  by  Congress  to  the  Legislatures  to  be  submitted  to  a 
Convention  of  Delegates  chosen  in  each  State,  by  the  people  thereof  in  conformity  to  the 
resolutions  of  the   Convention.     [Secret  Journal,  p.  S95.] 

Suppose  Congress  had  refused  to  act,  and  the  constitution  had  been  adopted  by  the  people 
of  the  States  ?  Would  it  not  have  been  in  force  ?  The  style  of  all  the  State  Conventions 
in  adopting  the  constitution  was,  "We,  the  delegates  of  the  peo})le." 

The  same  objections  were  made  to  the  want  of  power  in  that  Convention,  as  are  now  urg- 
ed against  the  Rhode  Island  Convention.  Mr.  Madison  conclusively  answered  both  in  the 
40th  No.  of  the  Federalist,  p.  158.     He   says  that  the  view   the  Convention  took  was  this  ; 

"That  in  all  great  changes  of  established  governments^/orms  ought  to  give  waij  to  sub- 
stance ;  that  a  rigid  adherence  in  such  cases  to  the  former  would  render  nominal  and  nuga- 
tory the  transcendent  and  precious  right  of  the  people  to  'abolish  or  alter  their  governments  as 
to  them  shall  icem  most  likely  to  effect  their  safety  and  happiness  ;'  since  it  is  impossible  for 
the  people,  spontaneously  and  universally,  to  move  in  concert  towards  their  object  ;  and  it  is 
therefore  essential  that  such  changes  be  instituted  by  some  informal  and  unauthorized prop- 
ositions,  made  by  some  patriotic,  respectable  citizen,  or  number  of  citizens.  They  must  have 
recollected,  that  it  was  by  this  irregular  and  assumed  privilege,  of  proposing  to  the  people 
plans  for  their  safety  and  happiness,  that  the  States  were  first  united  against  the  danger  with 
which  they  were  threatened  by  their  ancient  government  ;  that  committees  and  congresses 
were  formed  for  concentrating  their  efforts  and  defending  their  rights  ;  and  that  Conventions 
were  elected  in  the  several  States  for  establishing  the  constitutions  under  which  they  are  now 
governed.  Nor  could  it  have  been  forgotten,  that  no  little  ill-timed  scruples,  no  zeal  for  ad- 
hering to  or  dietary  forms,  were  anywhere  seen,  except  in  those  who  ivished  to  indulge  under 
these  masks  their  secret  enmity  to  the  substance  contended  for.  They  must  have  borne  in 
mind,  that  as  the  plan  to  be  framed  and  proposed  was  to  be  submitted  to  the  people  themselves, 
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the  disapprobation  of  this  supreme  authority  would  destroy  it  forever  :  its  approbation  blot 
out  all  antecedent  errors  and  irregularities.^' 

From  this  eminent  precedent,  we  pass  to  the  admission  of  States  into  the  Union.  Ken- 
tucky in  1787,  and  Tennessee  in  1796,  both  were  admitted  with  constitutions  made  without 
any  previous  legislative  authority;  [I  Vol.  Amer.  St.  Papers,  147,]  Illinois  in  1818,  Arkansas 
and  Michigan  in  1836,  formed  constitutions  and  elected  senators  and  representatives,  while 
they  were  territories,  and  without  any  legal  authority  whatever,  but  Congress,  in  full  delib- 
eration, admitted  them  as  States,  recognized  their  constitutions,  and  received  the  senators  so 
elected  without  sanction  of  law. 

The  admission  of  Michigan  in  1836 

Covers  our  whole  case.  Congress  had  prescribed  the  boundaries  with  which  Michigan  was 
to  be  admitted  and  had  authorized  the  Territorial  Legislature  to  call  a  Convention.  That 
Convention  rejected  the  terms  and  dissolved,  and  the  Legislature  refused  to  act.  The  people 
took  it  up,  precisely  as  in  Rhode  Island,  and  in  Convention  adopted  the  constitution  with  the 
boundary  prescribed  by  Congress.  In  this  form  the  sul)ject  came  before  Congress  through 
the  message  of  President  .Jackson,  Dec.  27,  1836,  approving  this  action  of  the  people  inde- 
jjendent  of  the  Legislature.     He  there  says  : — 

"This  latter  Convention  was  not  held  or  elected  by  virtue  of  any  Act  of  the  Territorial  or 
State  i^egislature  :  it  originated  from  the  people  themselves,  and  was  chosen  by  them  in 
pursuance  of  res(  lutions  adopted  in  primary  assemblies,  held  in  the  respective  counties." 
[Gales  &  Seaton's  Deb.  in  Cong.  Vol.  13,  Part  1,  p.  1164.] 

An  animated  and  able  debate  ensued.  In  the  Senate,  Messrs.  Calhoun,  Morris,  Ewing, 
Bayard,  Davis  of  Massachusetts,  and  Preston,  opposed  the  admission.  Messrs.  Grundy, 
Buchanan,  Benton,  Tipton,  Walker,  Dana,  Crittenden,  Fulton,  King  of  Georgia,  Brown, 
^iles,  and  Strange,  vindicated  the  primary  sovereignty  of  the  people.  The  whole  discussion 
may  be  found  in  the  volume  above  cited,  Jan.  1837,  Irom  page  206  to  322,  and  the  doctrines 
we  now  contend  for  prevailed  by  a  vote  of  25  to  10.  [Also  Congressional  Globe  and  appen- 
dix for  1836,1837,  page  66  et  seq.]  The  question  then  raised  by  the  opposition  was  thus 
stated  by  Mr.  Morris.  "The  question  is : — will  Congress  recognize  as  valid,  constitutional  and 
obligatory  ,xvithout  the  color  of  a  laio  of  Michigan  to  sustain  it,  an  act  done  by  the  people  of 
that  State  in  their  primary  assemblies,  and  acknowledge  that  act  as  obligatory  on  the  constitu- 
ted authorities  and  Legislature  of  the  State  ?"  And  Congress  said  yes.  Mr.  Senator  Ewing 
was  as  gi-eatly  troubled  about  the  want  of  legal  form  to  meet  and  count  the  votes,  as  are  our 
learned  opponents  in  the  case  of  Rhode  Island.  "What  evidence,"  he  asked  "  had  the  Senate 
of  the  organization  of  the  Convention  ?  Of  the  organization  of  the  popular  assemblies  who 
appointed  their  Delegates  to  that  Convention  ?  None  on  earth.  Who  they  were  that  met 
and  voted,  we  had  no  information.  Who  gave  the  notice  1  tflnd  for  what  did  the  people  re- 
ceive the  notice  7  To  meet  and  elect  ?  If' hat  evidence  was  there  that  the  Convention  acted  ac- 
cording to  law  ?  Were  the  Delegates  sworn  7  And  if  so,  they  were  extrajudicial  oaths,  and 
not  binding  upon  them.  •  JVere  the  votes  counted  7  In  fact,  it  was  not  a  proceeding  under 
the  forms  of  law,  for  they  were  totally  disregarded.'' 

Senator  Buchanan  replied  "that  this  was  emphatically  an  act  of  the  people  in  their  sover- 
eign capacity.  It  was  a  question  over  which  their  servants,  the  members  of  the  Legislature, 
had  no  control."  It  was  said  that,  "If  the  Legislature  of  Michigan  had  passed  a  law  author- 
izing this  Convention,  and  fixing  the  time  and  place  of  its  meeting,  then  its  proceedings  would 
have  been  regular  and  valid.  But  tvho  gave  the  Legislattire  of  Michigan  thi<  authority  7 
Is  it  contained  in  the  Constitution  of  the  State  7  This  is  not  pretended.  Whence  then 
shall  ive  derive  it  7  How  does  the  Senator  escape  from  this  difficulty  ?  Upon  his  own  prin- 
ciples it  would  have  been  a  legislative  usurpation  ;  and  yet  he  says,  if  the  Legislature  had  act- 
ed first,  the  Convention  would  have  been  held  under  competent  authority.  Now,  for  my 
Qvvn  part,  I  should  not  have  objected  to  their  action.  It  might  have  been  convenient,  it  might 
have  been  proper,  for  them  to  have  recommended  a  particular  day  for  holding  the  election  of 
Delegates,  and  for  the  meeting  of  the  Convention.  But  it  is  manifest  thai  as  a  source  of  pow- 
er to  the  Convention,  legislative  action  would  have  been  absurd." 

P.  75.  Again.  "We  are  told  in  that  sacred  and  venerated  instrument  which  first  proclaim- 
ed the  rights  of  man  to  the  world,  that  'all  experience  hath  shown  that  mankind  are  more 
disposed  to  suffer,  while  evils  are  sufterable,  than  to  right  themselves,  by  abolishing  the  forms 
to  which  they  are  accustomed.'  But  suppose  the  case  of  a  State,  whose  Constitution,  origi- 
nally good,  had,  from  the  lapse  of  time,  and  from  changes  in  the  population  of  different  por- 
tions of  its  territory,  become  unequal  and  unjust.  Suppose  this  inequality  and  injustice  to 
have  gone  to  such  an  extent  that  the  vital  principle  of  representative  republics  was  destroyed, 
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and  that  the  vote  of  a  citizen  in  one  county  of  the  State  was  equivalent  to  that  of  six  citi- 
zens in  another  county. 

"Why,  sir,  even  under  such  circumstances,  I  should  bear  with  patience  while  hope  remain- 
ed. I  would  solicit,  1  would  urge  the  minority,  1  would  appeal  to  their  sense  of  justice,  to 
call  a  Convention,  under  the  forms  of  the  constitution,  for  the  purpose  of  redressing  these 
grievances  ;  but  if,  at  last,  I  found  they  had  determined  to  turn  a  deaf  ear  to  all  my  entrea- 
ties, f  should  then  invoke  the  peaceable  aid  of  the  people,  in  their  sovereign  capacity,  to 
remedy  these  evils.  They  are  the  source  of  all  power  ;  they  are  the  rightful  authors  of  all 
constitutions.  They  arc  not  forever  to  be  shackled  by  their  own  servants,  and  compelled 
to  submit  to  evils,  such  as  I  have  described,  by  the  refusal  of  their  own  Legislature  to  pass 
a  law  for  holding  a  Convention.  Whoever  denies  this  position  condemns  the  principles  of 
the  Declaration  of  Independence,  and  of  the  American  Revolution.  There  is  not  one  of  the 
old  thirteen  States,  (Rhode  Island  might  be  excepted,)  whose  governments  were  not  called 
into  existence  upon  these  very  principles.  It  is  now  too  late  in  the  day  in  our  favored  land, 
to  contend  that  the  people  cannot  change  their  forms  of  government  at  pleasure." 

Again.  Page  147  of  Appendix.  (Mr.  Buchanan  in  reply  to  Mr.  Calhoun.)  "But  what 
is  the  proposition  which  lies  at  the  very  root  of  the  Senator's  whole  argument  against  the 
bill  ?  I  understand  it  to  be,  that  when  any  Commonwealth  exists  under  an  organic  law,  and 
has  by  it  created  a  Legislature,  without  the  previous  assent  of  that  Legislature  no  Conven- 
tion can  be  rightfully  held  within  its  limits,  and  that  if  such  a  Convention  should  be  held,  the 
movement  would  be  revolutionary,  and  its  edicts  in  their  very  nature  would  be  unauthorized 
and  tyrannical. 

"If  this  proposition  be  universally  true,  then  it  follows  as  a  necessary  consequence,  that  no 
matter  to  what  extent  the  regularly  organized  government  of  a  State  or  Nation  may  be 
guilty  of  tyranny  and  opjircssion,  this  very  government  must  first  give  its  assent  before  the 
people  can  hold  a  Convention  for  the  redress  of  grievances,  or,  in  a  word,  can  exercise  the  un- 
alienable rights  of  man.  The  fate  of  the  people,  it  seems,  must  forever  depend  upon  the 
will  of  the  very  Legislature  which  oppresses  them,  and  their  liberties  can  only  be  restored 
when  that  Legislature  may  be  pleased  to  grant  them  permission  to  assemble  in  Convention. 
I  had  not  su|)posed  that  any  such  proposition  would  ever  be  seriously  contended  for  in  this 
chamber.     It  is  directly  at  war  with  the  Declaration  of  American  Independence." 

To  this  Mr.  Calhoun  replied  that  he  granted  the  "right  of  revolution." 
But  now  it  seems  the   people  are  to  be  taught   what  this  right  means  by    the  Rhode  Island 
case,  in  which  the  whole  military  power  of  the  Union  is  to  be  called  in  by  an   abolished  mi- 
nority government  to  put  down  the  majority  if  they  atteoipt  revolution  ! 

Mr.  Strange,  N.  C.  "Every  State  in  the  Union,  so  far  as  Congress  is  concerned,  has  a 
right  to  hold  Conventions  according  to  their  pleasure,  and  when  assembled  in  Convention, 
to  prostrate  their  executive,  legislative  and  judicial  bodies,  and  to  put  up  others  in  their  stead, 
provided,  in  so  doing,  they  adhere  to  the  republican  form  of  government."  "The  authori- 
ty," says  Mr.  Madison,  in  his  celebrated  report,  "of    constitutions  over  governments, 

AND  OF  THE  sovereignty  OF  THE  PEOPLE  OVER  CONSTITUTIONS,  ARE  TRUTHS  WHICH  ARE 
at  all  TIMES  NECESSARY  TO  BE  KEPT  IN  MIND." 

In  the  House  the  argument  as  well  as  the  vote  (132  to  43)  sustained  these  principles.  [See 
Globe  Appendix,  as  above,  p.  181  et  seq.  Also  Gales  and  Seaton's,  vol.  13,  part  2dj  p. 
1434  et  seq. 

Mr.,  now  Judge,  Vanderpoel,  of  New  York,  said  :  — 

"But  it  had  been  urged'  that  although  the  people  are  sovereign,  they  can  only  act  through 
a  legal  organization,  when  they  undertake  to  change  their  organic  law  ;  that  is  to  say, 
through  the  medium  of  forms  and  regulations,  as  to  time  and  manner,  prescribed  by  their 
Legislature.  This  doctrine,  (said  Mr.  V.,)  is  contrary  to  the  whole  theory  and  spirit  of 
our  institutions.  It  puts  the  servant  above  his  master — the  creature  above  its  creator.  Ac- 
cording to  this  doctrine,  if  the  people  are  suffering  grievances,  be  they  ever  so  intolerable, 
and  their  law-makers  do  not  take  the  incipient  steps  towards  remedying  them,  the  people  in 
their  sovereign  capacity  are  entirely  impotent.  The  idea  that  every  peaceable  movement  of 
the  people  to  change  their  organic  law,  is  a  factious  or  rebellious  movement,  is  indeed  mon- 
strous." 

Mr.  ToucEY  of  Connecticut — 

"It  is  said,  that  a  majority  of  the  people  of  a  State\  cannot  alter  an  existing  ConstituHon, 
unless  it  be  in  a  manner  pointed  out  By  that  constitution,  or  in  pursuance  of  some  provision  of 
law.  Sir,  I  cannot  consent  to  this  proposition.  It  is  at  war  with  the  fundamental  fact  of  po- 
litical science,  at  least  as  understood  in  America  :   the  supreme  power   of  the  people — their 
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right  to  govern  them&elves.  Is  there  a  man  in  this  country  who  will  deny  that  the  people  arc 
the  source  of  all  political  authority  ?  If  they  are  so,  then  the  exercise  of  it  is  by  their  con- 
sent, and  requires  their  consent.  Consent  of  Avhom?  Of  every  man  r  Of  a  unanimous 
people  ?  That  were  impossible.  Of  necessity  the  majority  must  give  that  consent.  And 
when  given,  it  continues  until  withdrawn.  Otherwise,  the  supreme  power  is  in  the  minority, 
and  however  small  that  minority,  even  if  it  be  a  single  man,  the  right  is  the  same.  The 
fundamental  principle  of  a  representative  republic  is  abandoned  ;  the  sovereignly  of  the 
people,  the  rig-ht  of  self-government,  is  abandoned — and  an  oligarchy,  or  tyranuy  in  some 
other  form,,  is  established." 

The  recent  case  of  Nexo   YoiJx. 

The  conscitution  marfe  as  well  as  adopted  by  the  people  of  New  York,  as  late  as  1846, 
affirms  all  that  the  people  of  Rhode  Island  contend  for,  and  cannot  be  fairly  answered  on  the 
other  side. 

First,  we  have  the  then  existing  constitution  of  1821,  requiring  two-thirds  of  each  branch 
of  the  Legislature,  at  two  sessions,  to  propose  amendments  ;  and  this  was  the  whole  power 
given  to  the  Legislature  on  that  subject. 

Then  came  a  movement  wholly  outside  of  the  constitution,  "an  act  recommending  a 
Convention  of  the  people,"  passed  May  13,  1845,  chap.  252.  It  prescribed  the  mode  of 
electing  Delegates,  but  it  had  no  more  the  force  of  law  than  the  recommendation  and  mode 
prescribed  by  the  People's  Convention  in  Rhode  Island.  This  is  the  point  in  this  cause,  and 
this  has  been  judicially  settled  by  the  highest  legal  tribunal  in  New  York. 

The  argument  on  the  other  side,  unless  the  people's  sovereignty  is  denied,  must  nar- 
row itself  down  to  the  single  point,  that  you  cannot  have  a  constitution  without  a  previous 
law  to  collect  and  count  the  votes.  Now  a  law  must  be  constitutional,  or  it  is  no  law. 
Then  if  ihe  Legislature  of  New  York  or  of  Rhode  Island  had  no  power,  under  the  consti- 
tution, to  provide  the  mode  of  calling  a  Convention  and  counting  the  votes,  the  act  to  that 
effect  was  no  law  at  all,  and  the  constitution  made  under  it,  was  made  "without  the  forms  of 
law." 

This  renders  the  case  in  New  York  precisejy  parallel  with  the  case  in  Rhode  Island.  The 
Supreme  Court  of  New  York  decided  that  the  act  calling  the  Convention  was  unconstitu- 
tional and  void,  and  that  all  its  force  came  from  the  subsequent  ratification  of  the  people. 
Here,  then,  was  no  exercise  of  legislative  power  by  the  Assembly  of  New  York,  and  their 
act  being  void  in  itself,  constituted  no  authentic  mode  of  ascertaining  the  will  of  the  people. 
It  might  as  well  have  come  from  a  self-called  Convention  as  from  the  Legislature.  1  now 
refer  to  the  opinion  of  all  the  Judges  of  the  Supreme  Court  of  New  York,  delivered  April  14, 
1846,  No.  181  of  Legislative  Documents. 

Subsequent  to  the  act  advising  the  Convention,  a  new  apportionment  was  made  which  en- 
larged representation,  and  the  Supreme  Court  were  called  upon  for  their  opinion,  whether 
the  Legislature  had  any  power  to  alter  or  amend  the  law  calling  the  Convention,  so  as  to  in- 
crease the  number  of  the  Delegates  ;  the  question  having  in  the  mean  time  been  submitted 
to  the  people,  who  had  voted  to  adopt  the  recommendation  for  holding  a  Convention.  On 
this  point  the  Court  held  that — 

"A  power  has  been  given  to  the  Legislature  to  propose  amendments  to  the  constitution,  but 
no  power  has  been  delegated  to  the  Legislature  to  call  a  Convention  to  revise  the  constitu- 
tion. That  is  a  measure  which  must  come  from,  and  be  the  act  of  the  people  themselves. 
Neither  the  calling  of  a  Convention,  nor  the  Convention  itself,  is  a  proceeding  under  the  con- 
stitution. It  is  above  and  beyond  the  constitution.  Instead  of  acting  under  the  forms  and 
■within  the  limits  prescribed  by  that  instrument,  the  very  business  of  a  Convention  is  to  change 
those  forms  and  boundaries  as  the  public  interest  may  seem  to  require.  A  Convention  is  not 
a  government  measure,  but  a  movement  of  the  people,  having  for  its  object  a  change,  either 
in  whole  or  in  part,  of  the  existing  form  of  government.  As  the  people  have  not  only  omitted 
to  confer  any  power  on  the  Legislature  to  call  a  Convention,  but  have  also  prescribed  anoth- 
er mode  of  amending  the  organic  law,  loe  are  unable  to  see  that  the  act  of  1845,  had  any  ob- 
ligatory force  at  the  time  of  its  enactment.  It  could  only  operate  by  way  of  advice  or  recom- 
mendation, and  not  as  a  laxo.  It  amounted  to  nothing  more  than  a  proposition  or  suggestion 
to  the  people  to  decide  whether  they  would  or  w^ould  not  have  a  Convention.  That  ques- 
tion the  people  have  settled  in  the  aflirmative,  and  the  laio  derives  its  obligation  from  that 
act,  and  not  from  the  power  of  the  Legislature  to  pass  it. 

"If  the  act  of  the  last  session  is  not  a  law  of  the  Legislature,  but  a  la\y  made  by  the  people 
themselves,  the  conclusion  is  obvious  that  the  Legislature  cannot  annul  it,  nor  make  any  sub- 
stantial change  in  its  provisions.  If  the  Legislature  can  alter  the  rule  of  representation,  it 
can  repeal  the  law  altogether,  and  thus  defeat  a  measure  which  has  been  willed  by  a  hight^r 
pov\"er.     A  change  in  the  fundamental  law,  when  not  made  in  the  form  that  law  has  prescrib- 
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edjjiiust  always  be  a  work  of  the  utmost  delicacy.     Under   any  other  form  of  government 
than  our  own,  it  could  amount  to  nothing  less  than  a  revolution." 

This  was  the  clear,  unequivocal  opinion  of  the  Supreme  Court,  and  thus,  if  our  learned 
opponents  seek  to  distinguish  the  New  York  Convention  from  the  Rhode  Island  movement, 
on  the  ground  that  in  the  former  case  there  was  a  previous  act  of  the  Legislature,  they  are 
answered  by  the  judgment  of  the  Court,  declaring  that  assumed  act  null  and  void.  Hence  it 
derived  all  its  force  from  the  acts  of  the  people,  and  so  did  the  form  prescribed  by  the 
People's  Convention  in  Rhode  Island  for  ascertaining  the  will  of  the  people. 

[Mr.  Justice  NELSowhere  reniarked  that  the  Legislature  of  New  York  did  amend  the  act 
and  enlarged  the  representation,  against  the  opinion  of  the  Court.] 

Then,  may  it  please  your  honors,  the  amendment  also  was  no  law,  and  only  became  such  by 
the  ratification  of  the  people  ;  and  this,  it  is  submitted,  makes  the  case  still  'Stronger  for  the 
people,  because,  unless  their  ratification  alone  made  the  Convention  lawful,  it  was  utterly 
void,  and  the  constitution  made  by  it  is  no  constitution,  because  the  Legislature  not  only  went 
beyond  the  constitution,  but  against  the  judicial  construction  of  their  own  power  under  the 
constitution. 

The  Dmi'^er  of  Ihis  liight  in  a  conservative  point  of  vieiv. 

And  now,  may  it  please  your  ho7iors,  if  there  be  any  force  in  history,  precedent,  practice 
and  principle,  in  our  forms  of  government,  enough  has  been  said  and  cited  to  establish  the 
right  of  a  majority  of  the  people  of  Rhode  Island  to  do  precisely  what  they  have  done. 
Unquestionably  it  must  require  a  majority  to  do  this,  and  hence  the  objection,  that  without 
forms  of  law,  two  Conventions  may  meet  at  different  fdaces,  and  make  conflicting  constitutions 
and  thus  lead  to  anarchy,  has  no  foundation  in  possibility,  and  is  to  be  treated  only  as  one  of 
those  "little  ill-timed  scruples  for  adhering  to  ordinary  forms,"  of  which  Mr.  Madison 
speaks,  "that  are  no  where  seen  excejit  in  those  who  wish  to  indulge,  under  this  mask, 
their  secret  enmity  to  the  substance  contended  for,"  viz.  the  real,  living  sovereignty  of  the 
peo])le  ! 

Of  the  same  stamp  is  the  objection  that  the  consequences  of  this  doctrine  are  destructive, 
and  that  the  power  cannot  exist  in  exercise,  consistent  with  "law  and  order"  and  good  gov- 
ernment. And  it  is  said  that  if  the  majority  can  change  government  at  their  pleasure,  they 
can  do  anything  wicked,  wrong  or  unjust. 

This  objection  is  hardly  plausible.  At  best  it  is  utterly  anti-American,  and  for  those 
among  us,  who,  while  professing  to  bow  to  the  sovereignty  of  the  people,  thus  really  fear  to 
trust  the  people,  there  is  no  remedy,  but  to  take  the  power  from  the  people,  if  they  can,  and 
"found  government  on  property,"  or  the  "divine  right  of  kings."  In  short,  this  objection 
goes  to  the  foundation  of  popular  government.  "All  our  political  experiments  (says  Mr. 
Madison)  rest  on  the  capacity  of  mankind  for  self-government.  It  seems  to  have  been  re- 
served to  the  people  of  this  country  to  decide,  by  their  conduct  and  example,  the  important 
question,  whether  societies  of  men  are  really  capable  of  establishing  good  government,  from 
reflection  and  choice,  or  whether  they  are  forever  to  depend  for  their  political  constitutions, 
on  accident  and  force," 

On  the  other  hand  the  pretended  conservative  theory  that  "it  is  the  part  of  wisdom  to 
found  government  on  pro])erty,"  and  that  the  organized  government  is  the  guardian  of 
the  people,  furnishes  no  security,  no  barrier  against  the  people  if  they  choose  to  act  against 
government,  for  it  has  no  bayonets  to  support  it  here,  no  guaranties  but  the  wish  and  the 
will  of  the  majority.  Hence  the  principle  of  a  peaceful  change  of  government  is  the  only 
safeguard  in  popular  institutions. 

If  we  say  that  the  people  cannot  be  trusted  with  this  power,  because  they  may  abuse  it, 
what  is  this  but  to  deny  not  only  their  sovereignty,  but  their  capacity  for  self-govern- 
ment .'' 

And  who  talks  of  abuse  7  Is  it  the  kings  or  the  servants  of  the  people  ?  Are  the  people 
less  to  be  trusted  in  the  exercise  of  their  sovereign  power  than  their  agents  in  the  exercise 
of  delegated  power  ?  In  a  word,  if  the  objection  is  valid,  that  pojiular  sovereignty  cannot 
exist  without  tumult,  anarchy  and  violation  of  law  and  order,  then  popular  sovereignty  can- 
not exist  at  all,  and  destroys  itself. 

It  is  not  so.  The  whole  history  of  our  institutions  repels  it.  Order,  the  love  of  law, 
and  the  sovereignty  of  the  people  go  hand  inhand  together,  and  support,  and  sustain  each 
other. 

Neither  is  there  any  force  in  the  invocation  by  our  opponents  of  State  rights  against  the 
rights  of  the  people  of  the  States  ;  a  suicidal  appeal,  upon  its  very  statement.  ^^  e  stand 
U])on  the  highest  State  right,  the  power  that  alone  makes  States.  'I'hey  seek  to  destroy  the 
State  sovereignty  by  repressing  the  sovereignty  of  the  people  of  every  State.  Nay,  they  an- 
nihilated the  State  itself,  when,  by  a  single  act,  they  placed  it  under  Martial  Law,  which  is  the 
absence  of  all  law,  and  the  presence  of  only  a  military  despotism. 
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And  whence  comes  this  alarm  for  State  rights  ?  From  those,  and  those  only,  who  have 
always  invoke'!  the  largest  implied  and  constructive  powers  of  this  Court  and  of  Congress 
against  State  laws  ;  and  well  may  the  guardian  of  State  rights  doubt  the  sincerity  of  its  new 
ally.     Timeo  Danaos,  et  dona  ferentes! 

The  people  of  Hhode  Island,  in  making  a  constitution  without  the  consent  of  the 
Assembly,  iufringed  no  State  rights  and  no  State  identity.  The  State  remains  the  same  ;  it 
neither  loses  any  of  its  rights,  nor  is  discharged  from  any  of  its  obligations.  [Wheat.  Inter 
Law,  chap.  1,  sect.  16.] 

And  there  .stood  the  State,  the  same  as  a  sovereign  State  under  the  charter,  the  same 
under  the  People's  constitution,  the  same  under  its  subsisting  constitution  ;  a  political  com- 
munity of  the  whole  people,  not  the  strange  formation  fantastically  described  by  the  late 
Chief  Justice  Durfee  of  Rhode  Island  as  "  a  self-subsisting  corporation,  resting  on  its  own 
centre  !  "  Not  so,  but  rather  a  self  sustaining  people,  or  as  better  defined  by  Mr.  Madison — 
"  the  State  means  the  whole  peoi)le  united  in  one  body  politic  ;  and  thus  the  State  and  the 
people  of  the  State  are  equivalent  expressions."     [Fed.   ISo.  S9.  p.  150.] 

And  this  is  the  American  answer  to  those  who  claim  that  the  Legislature  or  the  legal  voters, 
and  not  the  people,  are  the  State  ;  for — 

"  What  constitutes  a  State  ? 
Not  high  raised  battlements  or  lofty  towers, 
Not  starred  and  spangled  courts 
Where  low-browed  baseness  wafts  perfume  to  pride, 
No  7ne.n,  high-minded  men, 
Men  who  their  duties  Icnow, 
But  Isnow  tlieir  rights,  and  knowing  dare  maintain.'' 

"And  sovereign  law. /Art?   Slalt'n  collected  will. 
O'er  tlirones  and  globes  elate, 
Sits  empress,  crowning  good,  repressing  ill." 

The  learned  counsel  (Mr.  Webster)  implies  by  his  look  the  detection  of  a  mis-quotation, 
and  so  it  is,  but  designedly  ;  for  this  "sovereign  law"  that  rules  the  earth  is  not  as  the  orig- 
inal reads,  "the  VJorWs  collected  will."  Would  to  God  it  were.  Then  the  groaning  millions 
of  the  Old  World  would  utter  a  voice  before  which  thrones  would  crumble  and  dynasties  dis- 
solve. Butnever,  never  will  that  day -come,  if  the  people  must  stand  still  until  the  powers 
that  be  shall  grant  them  an  approved  form  of  statute  law  to  collect  that  sovereign  will  ;  nev- 
er, I  trust,  will  this  country,  nor  this  Court,  proclaim  by  acts  or  decrees,  that  such  is  the  law 
of  the  New  World. 

And  here  I  leave  this  great  question,  merely  opened,  after  all  the  time  I  have  occupied  in 
tracing,  as  I  best  could,  its  principles,  and  citing  its  precedents.  Upon  my  able  colleague  will 
devolve  the  task  of  applying  those  views,  and  meeting  the  objections,  if  any  substantial  can 
be  raised  by  our  learned  adversaries,  and  that  trust  is  safe  in  his  hands. 

Most  resjjectfuUy  thanking  the  Court  for  their  indulgence  throughout  this  lengthened  argu- 
ment, I  will  only  add,  that  if  this  be  the  doctrine  of  American  liberties,  as  applicable  to  the 
rule  of  decision  in  this  cause,  then  the  People's  Constitution  was  the  supreme  law  of  Rhode 
Island,  and  the  defendants  are  without  plea  of  justification.  If  there  be  doubt  on  this 
question,  then  has  the  time  come  and  now  is,  for  these  principles  and  precedents  of  our  fa- 
thers, to  be  revived  in  the  present  and  renewed  to  succeeding  generations,  for  a  new  adjudica- 
tion upon  the  tenure  and  meaning  of  American  liberties;  for  as  was  aptly  said  in  another  place, 
"the  glorious  experiment  which  we  are  trying  in  this  country  would  prove  a  total  failure, 
if  we  should  now  decide  that  the  people,  in  no  .situation,  and  under  no  circumstances,  can 
hold  a  Convention  without  the  previous  consent  of  their  own  Legislature." 

Upon  such  a  construction,  judicial  or  political,  free  institutions  would  have  receded  and  not 
advanced  among  us,  and  the  Revolution  of  Seventy-Six  would  remain  to  be  revolutionized  ! 
In  any  event,  and  whatever  may  be  the  final  disposition  of  the  issues  raised  upon  the  record, 
it  cannot  be  apprehended  that  it  will  ever  be  promulgated  from  the  highest  judicial  tribunal 
in  this  land,  that,  after  all,  the  sovereignty  is  not  in  the  people,  practically,  ef!'ectually  and  ac- 
tively, as  well  as  in  mere  form  and  theory  ;  and  in  that  confidence  I  subtnit  the  cause  to  the 
country  and  the  Court  over  whose  destinies  and  decisions  a  wise  and  beneficent  Providence 
has  hitherto  presided  in  all  things  for  good. 
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THE  FOLLOWING  AUTHORITIES,  SUSTAINING  THE  ARGUMENT,  MAY  BE  REFERRED  TO:- 

On  the  Rule  of  Decision. 

2  Dallas.  304.  3  Wash.  C.  C.  Rep.,  313.» 
1  Bald  C  C.  Rep  ,  74.  1  Wheaton,  121. 
1  Pet.,  340.     6  Pet  ,  291,  Sl.'i. 

9  Pet.,  607.     4  Wheaion,  256.     6  Cr.incli,  87. 
12  Wheaion,  370.     2  Pel.,  657      9  Danes  Ab.  App.,  25,  52. 
See  cases  collected    on   decisions  affecting  Stales,  sume  of  gieat  delicacy — 2  CondenEed  Rep  ,  325. 
6  Ibid,   575. 

c5«  to  Jurisdiction,  affecting  States. 

Art.  3d,  2  Sect.,  United  States  Constitution. 

1  Wheaton,  304  9  Wheaton,  904. 
Sergeam's  Con.  Law,  43.  8  W.,  1. 
5  Cranch,  57, 61.  115. 

3  Dall  ,  411.     4  Dallas,  12,  and  cases  collected  in  Pelers's  Condensed  Rep.,  note  170, 

Political  Power  to  recognize  States. 

3  Wheaton  643.     7  Wheaton,  335; 

4  Cranch,  241.      10  Wheaton,  431. 

2  Pet,  253.     12  Pet.,  511,  657. 


mEmm  argument  for  the  plaintiffs  on  martial  law. 


The  Defendants'  Plea  must  fail  on  the  ground  of  Martial  Law. 

This  point  remains  to  be  considered.  I  rely  for  its  full  development  upon  my  learned  friend  and 
associate  in  the  close,  but  it  cannot,  with  proprietyj  be  oniitied  in  the  opening,  notwithstanding  the 
time  that  has  been  occupied  on  the  higher  consideratinns  involved  in  these  causes,  for  it  may  happen 
that  on  this  issue  the  practical  decision  of  tlie  Court  may  depend. 

The  case  of  Rachael  Luiher  vs.  Borden  and  others,  in  which  the  points  on  Martial  Law  are  more 
minutely  set  forth,  comes  up  here  upon  a  certified  division  of  opinion  between  the  Circuit  and  District 
Court  Judges.  That  case  was  once  tried  before  the  late  Judge  Story,  and  resulted  in  a  disagreement 
of  the  jury. 

The  facts  appearing  upon  the  record  are,  that  on  the  25th  day  of  June,  1842,  the  Charter  General 
Assembly  of  Rhode  Island  passed  an  act  declaring  the  State  under  Martial  Law.  That  on  the  29lh  of 
the  same  June  the  defendants,  as  military  men,  bioUe  into  the  house  of  Martin  Luther,  under  an  al- 
leged military  order  to  arrest  him,  and  there  committed  the  trespass  complained  of,  upon  the  plaintifTs. 

Tiie  question,  applicable  to  both  cases,  is,  whether,  admitting  for  the  purposes  of  the  argument, 
that  the  Charter  Assembly  was  the  law-making  power,  was  this  act  of  military  violence  justifiable 
under  the  plea  of  Martial  Law  ? 

The  defendants,  in  their  offerines  of  proof  below,  sought  to  put  it  on  the  ground  of  a  sort  of  belli- 
gerent right,  as  existing  m  a  state  (  f  war,  and  between  the  regular  army  of  the  State  and  hostiles  ; 
and  hence  their  offer  to  prove  that  the  town  of  Warren  was  in  danger  of  being  besieged,  and  that  Mar- 
tin Luther  had  appeared  in  arms  against  the  Charter  Government.  But  the  defendants  are  driven 
from  this  position  by  the  palpable  fact  that,  under  our  cons'itutions,  war  in  a  State  of  this  Union  can- 
not e.xist  between  parties  of  its  own  people,  and  can  only  exist  in  any  Slate  as  a  war  against  the 
United  States  as  well  as  a  Stale,  the  United  States  being  the  sole  war-making  power. 

Belligerent  rights  can  only  appertain  to  parlies  competent  to  declare  and  make  war  upon  each 
other.  In  a  State  of  this  Union  there  can  never  be,  at  the  same  time,  but  one  government  which  is 
recognized  by  the  United  Stales  and  by  the  courts  of  law,  and  hence  all  opposing  the  rightful  govern- 
ment are  in  a  state  of  insurrection  or  domestic  violence,  and  are  to  be  so  regarded  by  tho^e  called  upon 
to  enforce  the  laws,  and  are  not  to  be  treated  with  as  enemies  under  the  law  of  nations.  To  justify 
the  attempted  seizure  of  the  plaintiff  as  an  act  of  war,  would  involve  the  absurdity  of  bringing  in  all 
the  incidents  of  war  between  the  two  parties  in  Rhode  Island,  viz  :  exchange  of  prisoners,  armistices, 
treaties  of  peace,  and  the  like.  As  between  eriemies,  the  belligerent  has  a  right  to  use  every  means 
necessary  lo  accomplish  the  end  for  which  he  has  taken  up  arms,  (Wheaton's  Nat.  Law,  chap  2,  p. 
249,)  but  it  must  be  war  with  an  "  enemy  State,"  and  not  a  feud  or  domestic  conflict  between  a  State 
and  its  subjects.  Bynkershoek,  who  gives,  perhaps,  the  most  perfect  definition  of  war,  says  "  it  is  a 
contest  between  independent  Sovereigns,  who  are  therefore  entitled  to  pursue  their  own  just  rights  by 
force  or  artifice."     [Lee's  Treatise  on  Captures  in  War,  2.] 

The  defendants'  plea  also  fails  on  the  facts,  because  the  plaintiff  offered  to  prove  that  there  was  no 
camp  or  military  command  in  the  town  ot  Warren,  and  no  persons  in  hostile  array  pgainst  the  Charter 
Government,  and  that  it  was  known  two  days  before  the  breaking  into  the  house  of  Martin  Luther, 
that  the  troops  assembled  at  Chepachet,  twenty-five  miles  distant  from  Warren,  in  support  of  the  Peo- 
ple's Government,  had  been  dismissed  and  had  returned  to  their  homes,  and  that  all  array  or  threatened 
conflict  between  the  two  parlies  was  at  an  end.    It  was  also  shown  that  Martin  Luther  was  not  liable 
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'lo-do  military  duty,  and  in  no  way  subject  to  military  law,  and,  at  the  time  of  the  attempted  sei-zura, 
was  peacefullv  in  his  own  iiouse,  and  had  commiiled  no  offence  whatever,  except  the  alleged  political 
offence,  under  the  Algeiine  act,  of  presiding  aa  Moderator  at  a  town  meeting  in  Warren,  under  liia 
People's  Constitution.  Upon  these  fdcts  in  the  case,  the  plaintiff  requested  the  Court  to  instruct  the 
jury — 

1.  That  the  Legislature  had  no  authority,  under  the  charter  or  otherwise,  to  declare  Martial  Law, 
'by  a  Legislative  enactment, 

2.  That  if  they  had  any  such  power,  the  act  was  defective  and  inoperative,  and  gave  no  such 
summary  power  as  that  set  up  by  the  defendants. 

3.  Ttiat  Martial  Law,  if  it  couJd  have  any  legal  existence  in  this  country,  must  bo  a  military 
power,  exercised  in  a  great  emergency  by  the  military  commander,  within  the  place  of  military 
occupancy  and  not  a    mere  Legislative  proclamation  covering  the  whole  territory  of  the  Siaie. 

4.  That  in  fact  Mariial-Law  has  no  place  in  the  institutions  of  this  country,  except  in  the  form  of 
military  law,  under  the  articles  of  war. 

On  the  oiher  hand,  the  defendants  asked  for  instructions  that  by  force  of  the  act  of  the  Legisla- 
ture, Martial  Law  was  in  force  over  the  whole  State  and  all  the  people  thereof,  and  that  any  military 
otHccr  had  the  right  to  exercise  it  at  his  discretion. 

The  Judges  having  divided  on  these  points,  the  issue  is  brought  here  solely  upon  these  matters  off 
difference  upon  the  record  ;  and  this  raises  the  grave  question,  whether  the  people  of  a  State  of  this 
Union  hold  their  libenies  subject  to  the  arbitrary  pouer  of  the  Legislature,  to  abolish  all  laws,  and 
put  the  whole  State  under  the  control  of  a  military  despotism. 

First,  then,  loe  deny  that  the  Legislature   of  Rhode  Island  had  the  poiocr  to  establish  Mar- 
tial Laio  over  the  whole  territory  and  people  of  the  Stale. 

Such  a  power  involves  the  right  to  suspend  or  abolish  all  laws.  This  can  never  appertain  (o  a  Leg- 
islature wiih  delegaied  or  defined  powers.  Hence  all  thu  old  authorities,  in  treating  of  Martial  Law, 
affirm  that  the  p  )wer  of  decliri'ig  Martial  Law  is  not  a  Lpgisliiive,  but  a  prerogitive  power.  [So  it 
is  considered  and  treated  in  1  Hale's  History  the  Cum.  Law,  Edition  of  1792,  chap.  2,  pp.  34  to  36, 
Edition  of  1794,  p.  54,  and  note    E..  I  Tucker's    Blli.,ch.  13,  pp.    412,  413;  4th  do,  chap,  33,  p.  436.] 

It  can  be  exercised  only  by  the  King  or  his  Lieutenant.  [4  Jacobs'  Law  Die  ,  259,  cites  Smith  de 
Repub.  Ang.,  lib.  2,  c.  4.] 

The  command  of  the  lorces  belongs  to  the  King  only,  and  Parliament  ought  not  to  pretend  to  the 
same.     [7  Comyn  Di^'.,  p.  641.     Title  War,  b.  6.] 

This  power  of  Martial  Law,  therefore,  as  it  formerly  existed  in  England,  was  a  strictly  military 
power,  inherent  in  the  King  as  generalissimo  or  the  fiist  in  military  command  within  the  kingdom. 
[I.  BIk.  Comm.,  part  1,  p.  262,  by  Judge  Tucker,  chap.  8,  Prerogative.  Edition  1803.  Aisonotespp. 
237.  239.240] 

Now  if  this  be  a  prerogative  power,  a  special  right  of  pre-eminence,  it  can  only  appertain  to 
sovereignty.  Hence  the  sovereignty  in  England  being  in  the  Parliament,  it  is  laid  down  in  5  Comyn 
Dig.  Tit.  Parliament  H,  23,  p.  229,  that  "Martial  Law  cannot  be  used  in  England  v^'ithout  the  author- 
ity of  Parliament." 

But  even  this  does  not  mean  that  Parliament  by  a  word  could  put  the  whole  realm  under  Martial 
Law,  but  that  it  may  authorize,  by  proper  forms  of  law,  the  military  organization  to  use  the  Law  Mar- 
tial, and  this  is  now  done  annually  in  the  British  Parliament,  by  passing  what  is  called  the  Mutiny  Act, 
to  which  the  rules  and  regulations  for  the  army  an!  navy  of  the  United  States  substantially  conform. 
[1  BIk  Com.,  b.  I,  ohap.  13,  p.  415  ]  This  is  the  only  Law  Martial  known  or  recognized  in  England. 
£2  Sieph.  Com.,  600,] 

Applied  to  the  Charter  Assembly  of  Rhode  Island,  the  question  recurs,  where  did  they  get  this 
prerogative  of  sovereignty  to  enact  Martial  Law  ? 

1.  rhey  never  derived  it  from  the  Charter  of  Charles  2d.  The  power  of  using  the  Law  Martial  wag 
then  regarded  as  a  preiogative  power,  and  it  was  expressly  conferred  by  that  Charter,  not  on  the 
Governor,  Assistants  or  Deputie?.  but  solely  upon  the  military  officers,  by  the  Governor  and  Company 
nominated,  constituted  and  appointed. 

This  is  very  conclusive,  on  turning  to  the  Charter,  which,  divested  of  its  verbiage,  and  excluding' 
what  is  meiely  parenthetical,  reads  thus  : — 

'•And  we  do  further  give  and  grant  unto  the  said  Governor  and  Company,  that  it  shall  and  may  be 
lawful  for  the  said  Governor  \_or  in  hil  absence  the  Deputy  Governor  and  major  part  of  the  Jlssist- 
ants,  at  any  time  when  the  General  Assembly  is  not  sitting']  to  nominate,  constitute  and  appoint  so 
many  commanders,  governors  and  military  officers,  as  to  them  shall  seem  requisite,  for  the  leading, 
conducting,  and  training  up  the  inhabitants  in  martial  affairs— And  that  it  shall  and  may  be  lawful  to  and 
for  all  and  every  such  commander,  governor  and  military  of^cer  [that  shall  be  so  as  aforesaid,  (or  by  the 
Governor,  or  in  his  absence  by  the  Deputy  Governor  and  six  of  the  said  Assistants  and  major  part  of 
file  freemen  of  the  said  Company  present  at  any  General  Jissemblies)  nominated,  appointed  and  con- 
stituted'] according  to  the  tenor  oi  his  and  their  respective  commissions  and  directions,  to  assemble, 
-exercise  in  arms,  martial  array,  and  put  in  warlike  posture,  the  inhabitants  of  the  said  Colony,  for 
their  special  defence  and  safety  {and  to  lead  and  conduct  the  said  inhabitanis,  and  encounter,  expulse, 
€.xpeU  SfC,  and  also  to  kill,  slay,  destroy,  ^c.  all  and  every  such  person  as  shall  at  any  time  hereafter  attempt 
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or  enierjnize  the  deslruclion,  invasion,  (ki^imeni  or  annoyancz  of  the  said  inhabitants  or  Plantation"] 

AND  TO     USE    AND  EXERCISE    THE     LaW  MarTIAL  IN  SUCH    CASES    ONLY    AS    OCCASION   SHALL 
NECESSARILY    REQUIRE." 

Here  the  use  and  exercise  of  tha  Law  Martial  is  expressly  granted,  not  to  the  Assembly,  but  to 
llie  military  officers,  according  to  the  tenor  of  their  respective  commissions  and  directions. 

Under  the  Charter,  therefore,  the  Assembly  could  not  declare  Martial  Law,  and,  at  most,  cnuld 
only,  by  specific  directions,  authorize  military  commanders,  regularly  appointed,  to  use  and  exercise 
the  Law  Martial. 

What  this  "Law  Martial"  was,  and  its  distinctness  from  this  no-law  called  Martial  Law,  we  shall 
presently  see. 

Plain  it  is  that  the  Legislature  of  1842.  in  declaring  Martial  Law,  and  prescribing  no  mode  of  action 
nor  what  it  meant,  nor  who  should  execute  it,  transcended  all  power  siven  them  in  the  Charter  of 
1663.  *^  " 

2.  After  the  Revolution  the  sovereignty  devolved  upon  the  people,  and  if  this  prerogative  of 
sovereignty  existed  at  all,  it  was  in  the  people.  Now,  so  far  from  delegating  any  such'^forrn  of 
desiotism  to  the  Legislature,  it  was  expressly  denied  to  them  by  the  Rliode  Ishnd  Bill  of  Rights, 
adopted  by  the  Convention  of  June  16,  1790,  before  cited,  which  adopted  the  Constitution  of  the 
United  States,  and  affirmed  these  fundamental  principles  :  — 

1.  "That  no  freeman  ought  to  be  taken,  imprisoned  or  dis-eized,  &c.,  or  in  any  manner  deprived 
of  his  life,  liberty  or  property,  but  by  the  trial  by  jury,  or  by  the  law  of  the  land." 

2.  "That  every  person  has  a  right  to  be  secure  from  all  unreasonable  searches  and  seizures  of  his 
person,  his  papers,  or  his  property  " 

3.  "That  the  people  have  a  right  to  bear  arms— that  the  militia  shall  not  be  subject  to  Martial 
Law  except  in  time  of  war,  rebellion  or  insurrection — and  that  at  all  times  the  militaiy  should  be 
under  strict  subordination  to  the  civil  power  "     [Leg   Documents  ;ind  Charter,  p.  46.] 

So  that  7ione  but  the  militia,  and  they  only  in  time  of  war,  rebellion  or  insurrection,  could  be  sub- 
ject to  JMartial  Law. 

And  80  declared  the  Constitution  of  the  United  States,  that  "the  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated." 

It  follows,  then,  that  Martial  Law  never  could  berome  "the  law  of  the  land  "  Nor  was  ihe  power 
of  declaring  Martial  Law  conferred  upon  eithtr  of  the  Colonies,  by  any  cf  their  charters,  and  if  not 
found  in  the  Charier,  and  never  delegated  by  the  people  of  Rhode  Island,  how  came  this  sovereign 
and  despotic  power  in  the  hands  of  the  Genenil  Assembly?  especially  agatwst  the  Bill  of  Rights  of 
1790,  and  the  Constitution  of  the  United  Stales  ! 

Second.  We  contend,  that  even  admitting  all  power  to  have  been  in  the  Assembly,  they  never 
enacted  that  sort  of  Martial  Law  which  is  set  forth  in  the  defendants'  plea  of  justification, 
and  therefore  the  plea  fails. 

The  plea  must  be  taken  strictly,  and  hence  the  only  points  of  division  here  are  raised  on  these 
matters  where  the  fiicts  are  not  traversed.  Now  the  allegations  in  the  defendant*'  plea,  that  large 
bodies  of  men  were  assembled  in  arms  or  were  making  war  upon  the  Siate  of  Rhode  Island — that 
M  riin  Luther  was  aiding  therein,  that  there  was  any  necessity  for  arresting  him  by  military  instead 
of  civil  process,  or  that  any  command  from  a  superior  officer  was  ever  given  to  arrest  him,  are  all 
traversed  and  denied  by  the  plaintiff  upon  the  record.  [See  pp.  17,  18,  of  Record,  Fourth  and 
fifth  points.] 

The  plaintiff  there  offered  to  prove  that  when  the  trespass  was  committed  there  was  no  camp  or 
military  company  in  the  town  of  Warren  ;  that  the  only  point  at  which  men  had  been  assembled  in 
arms  v.-as  twenty-five  miles  distant  from  said  Warren,  and  that  it  was  known  to  the  defendants  thai  they 
had  dispersed  and  all  military  array  had  been  disbanded  two  days  before  the  trespass.  That  Martin 
Luther  h^d  committed  no  act  against  the  Charter  Government,  e.xcept  to  preside  as  Moderator,  April  18, 
1842,  which,  if  at  all  punishable,  was  so  by  civil  process — that  said  Luther  was  not  liable  to  do  milita- 
ry duty,  and  therefore  was  exempt  from  enrolment  or  service — that  there  were  civil  magistrates  in 
Warren,  with  ample  power  to  arrest  said  Luther  on  civil  process,  and  that  no  exigency  whatever  ex- 
isted requiring  any  aid  of  Martial  L  iw  to  execute  a  civil  piocess. 

Thi.^i,  then,  must  be  taken  as  the  state  of  facts,  and  the  question  ii=,  whether  by  law  the  defendants 
can  justify  their  breaking  into  the  house  of  Luther  at  midnight,  and  assaulting  his  mother  and  driving 
her,  undressed,  from  her  bed. 

They  claim  to  have  committed  this  wanton  violence  solely  by  force  of  what  they  call  Martial  Law. 
They  derive  their  authority  from  an  act  of  the  Legislature,  and  from  the  order  of  one  John  T.  Childs, 
the  commander  of  a  militia  company,  in  which  they  were  enrolled. 

Tiii.s  renders  it  essential  to  consider  what  the  law  is  under  which  they  justify,  and  how  John  T. 
Chiids  came  to  have  this  despotic  power  over  the  civil  laws. 

First,  then,  what  did  the  Legislature  enact  7 

The  act  was  entitled  "an  act  establishing  Martial  Law  in  this  State."  "Be  it  enacted,  &c.,  that 
the  Stale  of  Rhode  Island  and  Providence   Plantations  is  hereby  placed  under  Martial  Law,  and  the 
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same  ii  declared  to  be  in  full  force  until  otherwise  ordered  by  the  General  Assembly,  or  suspended  by 
proclamation  of  his  Excellency  tlie  Governor  of  the  State." 

This  was  the  whole  act.  It  gave  no  defniiiion  of  Martial  Law,  and  prescribed  no  form  of  proceed- 
ing, and  tmpowered  no  officers  to  carry  it  into  efTect. 

MVe  must,  then,  go  out  of  the  act  to  ascertain  the  extent  and  limitation  of  the  term  "Martial  Law." 
As  in  con^truincj  an  act  punishing  murder,  we  must  go  out  of  the  enactment  for  the  detiniiion  of  the 
crime  of  murder. 

Where  shall  we  find  this  Martial  Law  ?  It  is  a  thing  distinct  from  miliianj  law.  That  relates  to 
the  governmen'  and  discipline  of  the  army  and  navy,  and  is  a  well  defined  military  code,  for  the  trial 
of  niiliiary  offences,  by  Courts  Menial,  in  peace  or  war.  In  peace,  the  military  code  prescribed  by 
statute  in  every  State  governs  military  men  and  limits  their  powers  entirely  subordinate  to  the 
civil  authority.  In  lime  i>f  war,  tlie  militia  of  the  Stales  called  into  actual  service  ate  suhject  to  the 
articles  of  war  prescribed  by  Cong-ess,  which  cons  itute  tlie  military  law  distinct  from  the  civil. 
Under  none  of  these  do  the  defendants  justify.  They  set  up  a  right  for  any  subordinate  military 
officer,  at  his  own  wiil  and  pleasure,  to  send  a  file  of  soldiers  to  break  into  any  citizen's  house  at 
midnight  and  seize  him  without  process  of  law.  This  is  militaiy  lynch  law,  the  absence  of  all  law, 
and  liie  reign  of  unliinncd  despotism.  Can  such  a  s'ate  of  things  exist  in  any  of  the  Stales  of  this 
Union,  and  be  recognized  by  courts  of  law  as  a  juslifi  ation  (or  the   violation  of  all  law  ? 

It  is  no  ans^ver  10  say  that  ev.'ry  State  has  an  inherent  right  to  preserve  itself,  and  therefore  may  abol- 
ish all  laws  but  the  law  of  force  ;  for  that  would  bo  to  contend  that  a  State  may  destroy 
Itself. 

If  this  is  the  definition  of  the  term  "Mariial  Law"  as  eriacted  by  the  Rhode  Island  Assembly,  it 
involves  the  monstrous  absurdity  that  a  Legislature,  by  two  words,  may  place  itself  and  all  the  people 
of  a  State  under  a  military  despotism.  '1  hus  the  Legislature  of  Riode  Island,  if  this  be  the  construc- 
tion of  their  act,  by  p  Jiiing  the  whole  territory  under  Martial  Law,  diii  not  leave  themselves  a  foot  of 
ground  to  stand  upon,  and  any  rnili;ary  commander  might  have  entered  their  chamber  with  a  file  of 
Boldicrs  and  seized  all  I'le  members  with  impunity.  He  might  have  invaded  the  courts  of  law,  and 
6ent  every  Judge  to  prison.  His  only  warrant  to  justify  him,  suspicion — his  sole  authority,  his  own  ar- 
bitrary diicrciion 

Had  the  Governor,  the  Speaker,  or  the  Chief  Justice,  been  seized  by  the  defendants  upon  the  assumed 
order  of  any  corporal  or  poity  quartermaster  in  Rhode  Island,  the  p"ea  of  Rhirtial  Law  would  be  as 
complete  a  defence  in  a  plea  in  bar  as  it  is  in  the  cases  of  iMartin  and  Rachael  Luther.  Probable 
cause,  excess,  would  be  all  that  would  be  left  to  the  jury  in  either  case. 

To  establish  Martial  Law,  thtiii,  in  the  sense  contended  for  in  these  pleas,  is  to  create  a  Dictator, 
the  worst  resort  of  the  Roman  republic.  Nay,  worse  than  that;  for  in  Rome  there  was  but  one 
tyrant,  while  in  Rhode  Island  every  man  with  an  epaulette  was  created  a  military  despot.  So,  too, 
the  Tribunes  were  not  under  Marii;il  Law  in  Rome;  but  in  Rhode  Island,  the  Legislature,  the  courts, 
and  every  man's  domicil  were  at  tiie  mercy  of  arn:ed  robbers. 

The  first  Dictator  wa-i  chosen  in  the  war  against  the  Latins.  The  plebians  refused  to  enlist  unless 
they  were  discharged  from  their  debts  to  the  patricians  ;  the  Consuls  could  not  raise  forces,  and  the 
Senate  created  a  Dictator,  with  alstdiite  power,  for  six  months;  but  he  generally  laid  down  his 
offico  the  moment  tranquillity  was  restored.  He  could  proclaim  war,  levy  forces,  and  during  his  admin- 
istration all  other  offi  ers  exc  pt  the  Tribunes  of  the  people  were  suspended,  and  he  was  master  of 
the  republic.  The  result  of  this  was  the  final  usurpation  of  a  perpetual  Dictatorship  by  Sylla  and 
Cffisar,  and  so  ended  Roman  liberties. 

Surely  the  courts  of  this  country,  and  above  all  this  tribunal,  will  pause  long  before  they  will  counte- 
nance this  preccden".     And  is  it  any  less  than  this,  to  uphold  the  defendants'  plea  ? 

The  Rhode  Island  act  put  the  whole  State  under  Martial  Law.  What  was  that  ?  Let  us  consider 
first  the  Briiish  authorities. 

What  was  Mariial  Laio  in  Ejigland   before  the   Bill  of  Petilions   in  1628,  and  what   was  it 
when  the  Rhode  Island  Charier  was  granted  in  1663  ? 

Cowell'is  Interpreter,  London  Edition  of  1637,  title  Martial  Law,  defines  it  to  be  "the  law  that 
depends  upon  the  voice  of  the  King  or  the  King's  lieutenant  in  warres ;  for  howbeit  the  King,  for  tho 
indifferent  ami  equal  temper  of  lawes  to  all  his  subjects,  doelh  not  in  time  of  peace  make  any  lawes 
but  by  the  consent  of  the  three  estates  in  Parliament,  yet  in  warres,  by  reason  of  tho  great  danger 
rising  of  small  occasions,  he  useth  absolute  power,  insomuch  as  his  word  goeth  for  lavve  ;  and  this  la 
called  Martial  Lawe." 

Blackstonc,  in  lis  Commentaries,  quoting  Sir  Matthew  Hale,  defines  Mariial  Law  to  be  no  law,  but 
the  suppression  of  all  laws.     [I  Com.,  413.] 

And  in  1  Hale's  History  of  the  Common  Law,  p.  54,  chap.  2,  it  is  said,  "touching  the  business  of 
Martial  Law,  that  it  is  in  truth  and  reality  not  a  law,  but  something  indulged  raiher  than  allowed  as  a 
law." 

4  Jacobs'  Law  Diet.,  title  Martial  Law,  it  is  said  "ibis  power  (concerning  Martial  Law)  is  now 
regulated  by  act  of  Parliament."  [See  tiile  Court  Martial,  I  Jacobs,  154  ]  "  A  proper  distinction 
should  be  made  between  Mariial  Law,  as  formerly  executed  entirely  at  the  discretion  of  the  crown 
and  unbounded  in  its  authority  either  as  to  persona  and  crimes,  and  that  at  present  established  (since 
Charles  1.)  which  is  limited  with  regard  to  both.  Courts  Mariial  are  at  present  held  by  the  same 
authority  as  the  other  courts  of  judicature  of  this  kingdom." 
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Now  this  explode  J  Martial  Law  is  the  no-law  setup  in  the  defendants'  pica,  and  this  Martial  Eaw^ 
I  shall  prove,  was  abolished  in  England  in  1628,  and  never  existed  in  the  Colonies,  States,  or  United) 
States  of  America.     - 

Li  ilie  3d  year  of  Charles  1st,  162S,  was  established  the  "Petition  of  Right,"  "concerningjthe  rights 
and  liberties  of  the  subjec:s,"  second  only  to  the  Gieat  Charter  of  the  libtriies  of  Engl  ^nd.  It  was  set 
forth  in  that  peiition  "that  divers  commissioners,  under  your  Majesty's  great  seal,  have  issued  forth,  by 
which  certain  persons  have  been  appointed  commissioner--,  with  power  to  proced  within  ilie  land,  ac- 
cording to  the  justice  of  JifUrtial  Law,  against  such  soMiers  and  mariners,  or  oiher  diss  dute  persnis, 
as  should  commit  any  murder,  felony,  muiiny  or  misdemeanor  whatsoever,  wn  I  by  such  tummary 
courso  and  order  as  is  agreeable  to  Martial  Law,  and  as  is  used  in  armies  in  time  of  war,  to  proceed' 
to  the  trial  and  condemnation  of  such  offenders,  and  then  cause  to  be  executed  and  put  to  death,  «c- 
cording  to  the  Law  Mai  tiul — They  do  therefore  humbly  pray  that  the  aforesaid  commiss  oners  for 
proceeding  by  Martial  Law  may  be  revoked  and  annulled,  and  that  hereafter  no  commissions  of 
like  nature  may  issue  forth  to  any  per&on  or  persors  whatsoever,  to  be  executed  as  afoiesa  d,  lest  by 
color  of  ihem  any  of  your  Majesty's  subjects  be  destroyed  or  put  to  death  contrary  to  the  laws 
and  franchise  of  the  land," 

And  this  the  King  solemnly  granted  and  re-affirmed  in  full  Parliament,  June  7th,  1632.  [See  Care'ff 
English  Liberties,  Edition  of  1774,  pp.  153,  154.] 

And  this  was  followed  by  ihe  Habeas  Corpus  Act  31,  Charles  2,  chapter  2.;  ibid,  p.  183. 

Mere  was  an  end  to  "Martial  Law"  in  England,  and  hence  it  is  clear,  thni  at  ihe  dne  of  the  Rhode- 
Island  Charter  in  1663,  and  at  the  passage  of  the  act  of  June  25,  1842,  declaring  Martial  Law,  no  such 
law  existed  or  was  known  in  England 

Thus  says  Hale,  in  his  History  of  the  Com.  Law,  Eclition  of  1792,  chapter  2  :- 


^  •-— 


"The  necessity  of  government,  order  and  discipline  in  an  army  rs  that  only  which  can  give  those  lawa 
a  countenance.  Secondly,  this  [Martial  Law]  was  only  to  extend  lo  members  of  the  army  or  to  thnee 
of  the  opposite  army,  and  r.ever  was  so  mu  h  indulged  as  intended  to  be  exercised  upon  others.  For 
others  who  were  not  enlisted  under  the  army  had  no  color  or  reason  to  be  bound  by  military  conbtitu- 
tions,  applicable  only  to  the  army,  whereof  they  were  not  parts.  But  ihey  were  to  be  ordered  and 
governed  according  to  the  laws  to  which  they  were  subject,  though  it  vjere  in  a  tim»of  war." 

BIr.  Stephens,  in  his  Commentaries  on  English  Laws,  says — 

"Martial  Law  may  be  defined  as  the  law  (whatever  it  may  be)  which  is  imposed  by  the  military 
power,  and  has  now  noplace  in  the  institutions  nf  this  count'y,  (unless  the  articles  of  war,  established- 
under  acts  by  which  the  sovereign  is  empowered  to  make  articles  of  war,  which  shall  be  judicially 
taken  notice  of)  be  considered  of  that  character.  The  Court  of  Chivalry,  which  had  once  jurisdiction 
over  life  and  members  in  matters  of  arms,  [4  Inst..  1 — 3;  2  Hawk,  5— 9,]  has  been  long  disused,  and 
though  our  sovereigns  formerly  exercised  the  right  of  prnelaitning  Martial  Law  within  the  kingdom,  ihat 
prerogative  seems  to  be  now  denied  to  them  by  the  Petition  of  Right,  which  enacts  that  no  ciinniirsiones 
shall  Issue,  to  proceed  within  this  land,  according  to  Marti-al  Law."  [2  Steph.  Com.,  602,  n,  c,  Amer. 
Ed.  of  1S43  1' 


to  that  which  was  formerly  attempted  to  be   exercisea  jn    ims    m 
constitution,  undxvhick  has  been  for  a  century  totally  explodi-d." 

And  he  adds,  "therefore  it  is  totally  inaccurate  to  state  Martial  Law  as  having  any  place  whatever 
within  the  realm  of  England."     [pp   93,  99  ] 

[Seeals)  1  iMcArthur  on  Court  MMriial,  chip.  2;  Samuel's  Military  Lav,-,  Ed  of  1816,  preface  11, and 
p.  15.  And  to  the  same  point  Adye,  chap.  1,  Sinimonds,  and  all  the  approved  English  treatises  on 
this  subject.] 

If  precedent  is  to  govern,  then  there  is  an  end  lo  all  such  power  in  the  Rhode  Island  General 
Assembly  under  English  common  law,  as  is  set  up  in  the  defendants'  plea. 

The  question  then  recurs,  what  was  ihe  legal  meaning  of  the  term  ^'JSlaitial  Law,"  in  the  act  of  the 
Rhode  Island  Assembly.  This  poir  t  was  not  loucbed  by  the  opinion  or  rail.er  the  hasty 
suggestions,  nfsj,  thrown  out  by  the  late  Mr.  Justice  Story,  when  he  tned  this  case  below  and  the  jury 
disagreed.  It  is,  therefore,  a  new  and  open  question.  Had  it  occurred  to  him,  lihmk  he  would  have 
given  it  a  wiser  consideration. 

The  ans.ver  is,  that  Marital  Law  in  thii  country  can  only  itiean  military  law  for  the  discipline  aniS 
government  of  ihe  army  and  navy,  through  the  forms  of  trial  by  Courts  iVlaitial. 
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A  distinguished  American  jurist,  E'lward  Livingston,  in  his  ODinion  as  to  Martial  Law,  given  at  tlio 
request  of  I'is  friend,  General  JicUson,  in  relation  to  the  proceeding  at  New  Orli-ans,  eays,  "on  ihe 
nature  and  effect  oi  ilie  proclamation  of  Marlal  Law  by  Major  General  Jdckson,  my  opinion  is,  that 
such  prociamalion  is  unknown  to  the  constitution  and  laws  ot  ilie  United  States  That  it  is  lo  be 
justified  only  t>y  the  necessity  of  the  case,  and  ihat  therefore  the  General  proclaims  it  at  his  risk  and 
under  his  responsibility  both  to  the  government  and  to  individuals.  When  the  lenessity  is  apparent 
he  wi'l  meet  reward  inste  d  of  punistuncnt  trom  his  govtrnnit  nt  ;  and  individual  claims  for  damnues 
must  be  appreciated  by  the  same  rule,  under  the  discretion  of  a  jury.  Should  iliey,  in  the  opiiiion  of 
the  government,  decide  falsely  against  ih'  ir  officer,  they  have  a  right,  which  they  have  frequently 
exercised,  of  indemnifying  him  for  'he  di^interes  ed  responsibility  he  has  a'^umed  " 

That  disiingiiished  commander.  General  Jackson,  ac  cd  umicr  ihis  high  responsibility  in  proclaiming 
Martial  Law  within  the  camp  at  New  Orleans  in  1815,  :ind  tie  most  iionorably  admitted  thai  les^poiisi- 
biiity  and  his  amenibility  to  the  civil  law,  iiy  submitting  to  the  junsdicion  of  Judge  Hall,  and  the  pay- 
ment of  the  fine  imposed  upon  him.  He  did  not  set  up  the  Rhode  L-land  plea  in  justification,  by 
claiming  supremacy  of  the  military  over  the  civil  power,  but  having  preserved  his  country  by  assum- 
ing a  great  responsibility,  he  preserved  her  laws  aUo  bysubmi  ting  to  the  jurisdiction  and  liio  penalty. 
A  grateful  cojniry  indemnified  him  by  restoring  the  fine,  and  thus  the  lioior  of  the  General  and  the 
ea'-redness  of  th'  laws  were  both  maintained  inviolite.  [See  Democratic  Review  for  Jan.,  1843,  p.  70. 
Artie  e.  Gen.  J  ickson's  fine.] 

This  !s  the  only  insance  in  the  history  of  this  country  of  a  declantion  of  Mariial  Law,  previous  to 
the  Rhode  Island  case.  And  no  court  in  the  land  has  ever  held  fllarlial  Law  as  a  p.'ea  in 
justifi  :ation. 

To  this  point  I  cite  Johnson  vs.  Duncan  and  others,  3  Martin's  Louisiana  Reports,  551,  whero  it  was 
held,  that  a  n..c..ary  officer  cannot  by  a  declaration  of  Martial  Liw  suspend  judicial  proceedino's  in 
the  district  UMder  his  command.  Chief  Justice  Martin,  in  g'viiig  the  opini  n  of  tiic  Court  upon  the 
legal  fore-  and  effect  of  the  .Martial  Law,  procliinifd  by  General  Jackson  in  New  Orleans,  cites 
Grant  vs  Goul  I,  to  show  it  did  not  exist  in  England,  and  lie  adds,  •'  that  eveii  tlie  law  defined  by  H.ila 
and  Blacks  one  was  confined  to  military  persons,  whi'e  ihe  Maitial  Law  contended  f-r  would  e.\tend 
to  all  persons  and  t'issolve,  for  a  while,  the  government  of  the  Slate.  This  cculd  not  be,  because 
according  lo  our  laws,  all  military  c\ents  are  under  constant  subordination  to  the  ordinary  courts  of 
law."  [p.  536.]  "The  Court  then  proceeded,  to  consider,  how  M-irtial  Law  ought  to  be  understood 
among  us,  and  how  far  it  introduces  an  altera. ton  in  the  o  dinary  course  of  government.  To  have  a 
correct  view  of  Mariial  Law  in  a  free  country,  e.\a.'i  pies  must  not  bn  sought  in  the  arbitrary  conduct 
of  absolute  government.  In  a  republic,  where  the  constitution  has  fixed  tiie  extent  and  limii  of  every 
branch  of  government  in  time  of  war  as  well  as  peace,  the  e  can  exist  no  hing  vague,  uncertain  or 
arbitrary  in  the  exercise  of  any  authority."  [p.  54i).]  "The  proclamation  of  Mariial  Liw,  therefore, 
cannot  have  had  any  other  effect  than  that  of  placing  und'  r  military  authority  all  the  citizens  subject 
to  miii  ia  ^ervice.  It  is  in  that  sense  alone  that  the  vague  expression  of  Martial  Law  ought  to  be  un- 
derstood among  us.  To  give  it  any  larger  extent  would  be  trampling  upon  the  constitu  ion  and  laws 
of  our  country."     [p.  551  ] 

To  the  same  point  is  the  opinion  of  Judge  Bay,  of  South  Carolina,  in  1814,  in  Lamb's  case,  re- 
ported in  the  South  Carolina  Law  Repository,  p.  330. 

Opinion  of  Chief  Justice  Marshall,  in  1813,  in  Mead  vs  Dc-puly  .Marshal.  Mead  was  arrested  for 
non-payment  of  a  fin  ^  imposed  by  a  State  Court  Martial  in  time  of  war,  for  refusing  to  take  the  field 
under  the  general  order  of  Maroh  24,  1813.  Held  that  the  proceedings  were  void,  because  the  Court 
Martial  wus  not  constituted  by  any  law  of  the  State,     [Law  Rfporls,  p   329,] 

Now  it  must  follow,  from  all  American  authoiii}'^  and  precdent,  that  a  Legisla'ive  act  declaring 
Martial  Law  either  has  no  meaning  in  courts  of  law,  or  is  applicable  only  to  enforcement  of  the 
military  law  of  the  State,  establishing  Courts  Martial  for  the  discipline  and  government  of  the 
militia. 

This  is  confirmed  by  the  history  of  the  country.  By  the  Constitution  of  the  United  Sates,  Con- 
gress has  power  "to  make  rules  for  the  government  and  regu'atian  of  the  land  and  naval  forces." 
This  has  been  done  by  acts  of  Congress. 


Congress  also  has  power  "lo  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
„„pprejs  insurrections  and  repel  invasions,  lo  provide  for  disciplining  ilie  militia  and  for  governing  such 
part  of  them  a.s  tnay  be  emp'oyed  in  the  service  of  the  United  Slates,  reserving  lo  the  States  the  ap- 
pointment of  officers  ;  and  Congress  sha'l  also  protect  each  of  the  States  against  invasion  and  domestic 


The  laws  passed  under  these  powers  cover  all  the  cases  that  can  exist  in  the  Stales  for  the  exercise 
of  Martial  Law,  excei)t  the  suppression  of  riots,  where,  by  Slate  laws,  the  military  are  called  m  only 
in  aid  of  the  civil  auhorities,  when  in-:ufficient  to  enforce  the  execuiion  of  the  laws. 

Adiniiling,  then,  for  the  argument,  that  the  Charter  Government  in  Rhode  Island  had  a  right  to  pot 
down  the  People's  Government  by  force,  what  was  the  condition  of  things  in  that  Siate  at  the  time  of 
ihe  trespass  ? 

It  was  either  w-ar,  insurrection,  invasion  or  domestic  violence. 

If  it  was  war  or  invasion,  it  involved  the  United  State?,  and  not  merely  Rhode  Island.  War  cannot 
be  Tiad^i  upon  a  single  State  without  being  made  against  the  United  Siales.  "No  State  shall,  without 
the  consent  cf  Congres.^,  engage  in  war,  unless  actually  invaded  or  in  such  iip.niinent  danger  as  will 
rot  admit  of  deliy."  If  Governor  Dorr  made  vsar  on  Rhode  I-land  or  invaded  it,lje  made  war  on  tho 
United  Slates. 
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But  it  was  no  war  or  invasion,  because  it  was  a  contest  between  citizens  of  the  same  State,  both 
portions  claiming  to  be  the  government  of  the  Stiitn,  and  acting  under  its  laws  and  constilution.  It 
was  not  insurrection  as  against  the  United  States,  and  if  insurrection  igainsi  the  State,  then  it  vvaa 
at  most  a  case  of  "domestic  violence,"  and  hence  the  laws  of  the  United  States,  and  not  the  power  of 
a  State  to  make  war  or  proclaim  Martial  Law  govirned  thecase. 

In  fact  the  Charier  Government  of  Uhode  Island  have  concluded  themselves  on  this  point,  for  they 
had  applied  to  the  President  as  in  a  caee  of  domrstic  violence,  and  he  had  promised  to  in  erpose  all 
the  force  of  the  United  Slates,  whenever  the  civil  power  of  the  Slate  should  prove  insufficient  to  en- 
force the  local  laws. 

Willi  ri^iit,  tli-n,  had  the  State  to  intirpose  this  anomalous  system  of  law'ess  military  violence, 
known  as  Martiil  Law,  whi  .h  had  been  exploded  in  England  for  two  centuries,  and  was  never 
before  res  irled  to  in  the  United  States  or  any  State  of  the  Union  ? 

Prei-edent  is  also  conclusive  h-  re.  There  iiave  been  but  two  occasions  under  the  constilution  for 
the  govern  nent  to  call  out  the  militia  to  suppress  insurrection  or  domestic  violence  or  repel  inva-ion. 
Fi  St  in  Pennsylvania,  in  the  whisky  insurraiition  in  1794,  and  agiin  in  the  wir  of  1S12.  [5  Mar- 
shall's Life  of  Wash.,  chap.  8.  pp  576  to  592.] 

In  naithor  of  these  cases  was  he  old  e.>i,)lodod  Mirtial  Law  thought  of  by  Congress  or  the  State 
Leijislaiure.  In  the  insurrection  in  Pennsylvania,  after  the  ciilpiwerhad  p'oved  insuffic  ent,  the 
military  was  called  out,  but  only  in  aid  of  the  civil  power  President  W  shing  on  deputed  commis- 
sioiiers  to  atte.iipt  the  peaceabla  conciliation  of  the  insurgents,  two  pro  lamations  were  issued,  and 
when  resort  to  force  became  indispensible,  the  President  accompanied  the  troops  into  the  disaffected 
districts  and  d  reeled  their  movements  merely  to  ail  in  suppressing  o|)p  isition  to  the  service  of  civil 
process,  and  to  enforce  the  execution  of  the  liws.     [2  Marshall's  Lifn  nf  Wash  ,  343  ] 

And  so  ii  Sliays'  r-siiellion  in  Vlassachusetts,  under  the  contedera'ion  ;  Governor  Bowdoin  and  the 
Massach'isetts  Leiilaturc  never  dreamed  of  Marti  il  Law,  nut  they  cal  ed  out  the  militia  to  aid  the 
civil  officers  and  courts  in  execuing  the  laws,  and  in  that  capacity  put  down  th*'  reb'dlinn. 

N  )\v  the  American  d  )ctrine  to  be  extracted  fom  all  our  history  and  all  our  precedents  is,  that  the 
military  power  is  only  to  b^  called  in  to  aid  the  civil  power  when  the  latter  is  insufficient  to  en  orce 
the  laws;  th  it  in  short  it  is  to  be  u  ed,  not  as  an  army  to  make  war  and  conquest  and  outride  all  law, 
but  a-i  an  armed  posse  comitatus,  to  pi^eserve  the  laws 

Then  test  the  plea  of  the  defendant  by  this  rule,  and  where  does  it  stand  ?  The  pleadings  and 
offers  show  that  the  civil  magistrates  were  at  hand  and  no  resis  ance  had  been  ofTerfd  to  them  That 
tiieie  was  no  rosort  to  civil  pro^e-s,  but  u  reckless  or.!er  by  a  sul)ordinatn  miliiary  officer  to  break  into 
a  citizen's  house  at  midnight,  without  warrant,  wi'hout  process  and  without  law. 

To  justify  i^uch  an  act,  which  is  against  all  the  constitutio' al  securities  of  the  citizen,  which  was 
against  the  Bill  of  Riilits  of  Rh.d  Island,  thtre  should  be  the  pi  linest  enactment  of  law,  and  the 
utmost  precision  in  the  powers  it  confers  and  the  mod^^  of  its  execution. 

Instead  of  thi-s,  the  plea  shows  simply,  "6e  ii  enacted,  Ihe  State  of  Rhoie  Island  is  he'eby  placed 
under  Martial  Law!"  No  i  fficers  are  appointed  to  execute  it,  no  definition  of  the  ofTences  cognizable 
under  it,  no  limitations  or  restric  ions;  and  there  could  have  been  just  as  well  defined  a  law  enacted  by 
the  Assem'jly,  if",  instead  of  Martini  Liw,  thoy  had  decUred  thtt  the  State  was  put  irlider  the  leig/i 
of  terror  ;  and  that  every  mm  h  d  a  ri;^ht  to  seize  and  arrest  every  oth'T  man  in  Rhode  I.-land  ! 

Here  then  the  plea  fails  by  the  utter  indefiniteness  and  want  of  certainty  in  the  law.  Where  i«  the 
standard  by  which  to  'est  the  acts  of  the  lefei  dan  s  and  show  that  they  conform  to  Martial  Law,  to 
any  law  existing  or  that  ever  existed  in  Rhode  I^land  or  elsewhero  ? 

And  if  we  go  back  to  the  exploded  Martial  Law  before  the  Bill  of  Petition,  the  plea  fails  even  then, 
for  it  no  where  s  'is  forth  that  John  T.  Childs,  who  gave  this  order  to  the  defendants,  had  any  auihor- 
ity  to  give  it.  I  pray  the  court  to  notice  this  manifest  defect  in  all  ihe  pleas.  The  ofler  to  show  that 
Col  Turner  gave  a  general  order  to  arrest  suspected  persons  cannot  avail,  tecause  it  is  not  in  the 
pleadings  and  in  ikes  no  part  of  the  issue.  The  who'e  authority  ihe  plea  sets  forth  is  the  order  of 
John  T.  Chi'ds,  the  commander  of  a  company  of  infantry  in  which  the  defendants  were  enrolled. 
It  is  not  even  alle;^ed  that  he  or  ihey  wore  in  the  service  of  the  State,  or  in  any  service. 

In  conclusion,  then,  may  it  pleasn  vour  Honors,  of  this  long  and  elaborate,  but  I  trust  not  unprofitable 
investigation  of  a  subject  and  a  cause  so  deeply  involving  all  the  great  issues  of  American  liberties, 
I  appeal  to  this  honorable  court,  as  in  the  presence  of  the  whole  peopl",  shall  a  decree  go  fonh  sanc- 
tioning this  pie  I  in  justification  of  the  wrongs  and  outrages  needlessly  commit  ted  against  the  rights  of 
person  and  the  rights  of  doniicil,  under  this  undefined  despofi>m  of  exploded  Martial  Law  !  Or  shall 
a  new  security  be  given  to  the  permanency  of  free  institutions  by  a  reassurance  from  this  exalted 
tri'iunal,  that  no  civil  right  of  a  citizen  shall  be  violated  with  impunity  but  upon  plain  and  well-dt  fined 
matter  of  law  ;  and  that  there  i^  a  substantial  legal  meaning  in  that  clause  of  the  Great  Charter 
which  F.ffirms  here,  as  well  as  in  England,  that  "no  citizen  shall  be  put  out  of  the  protection  of 
the  law,  or  dep'Hed  of  life,  liberty  or  estate,  but  by  the  judgment  of  his  peers  or  the  law  of  the 
land  ?" 
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While  this  arg^urnent  has  bean  passing  through  the  press,  the  French  repuhlic  has  been  proclaimed  "in  the  name  of  the 
sovereignly  of  the  pciople,"  and  with  the  heart  of  continental  Europe  has  repudiated  ihe  despotic  docirineis  of  the  Holy  Allies 
ai  Laybach,  that  reforms  in  government  can  only  emanate  from  the  will  of  the  snvcreign  whom  God  has  entrusted  with  power  ! 
Surely  young  America  will  not  now  consent  to  take  up  this  cast  off  garment  of  deposed  kings  ! 

The  infamoMs  treities  of  Vienna  of  1SI5.  which  for  thirty  years  hound  the  millions  to  hereditary  despotism,  have  been 
scattered  like  chatfby  the  breath  of  the  people,  and  in  thai  same  capital,  where  the  Emperor  of  Austria  had  proclaimed  as  his 
standard  of  progress,  that  he  wanted  not  learned  men,  but  obedient  subjects,  the  people  as  sovereisn  now  demand  as  a  right 
and  the  obedient  Emperor.  Emperor  only  in  name,  receives,  instead  of  grants,  free  constitutions  of  government  ;  thus  saving 
his  crown  only  by  d  )lfing  it  in  the  presence  of  the  people. 

Instead  of  the  Circular  of  the  Holy  Allies  of  1821,  allirming  that  kings  only  can  grant  g:overnment,  we  have  the  splendid 
paper  from  Lamartine,  the  liberal  head  of  the  Provisional  Government  of  France,  proclaiming  to  the  world  that  revolutions 
are  no  longer  to  be  made  by  the  people  for  the  benefit  of  dynasties  hut  for  themselves. 

In  such  a  crisis,  anil  when  we  are  in  danger  of  falling  back  in  progressive  freedom  from  the  failure  of  the  cause  of  the 
people  of  Rhode  Island,  or  the  faltering  of  the  Judiciary  in  suslainin"  these  great  principles  that  lie  at  the  foundation  of  true 
government,  it  cannot  be  inopportune  to  present  in  this  form,  gathered  from  numerous  volumes  not  conveniently  accessible 
to  the  people,  the  lessons  on  government  here  drawn  from  the  highest  and  purest  sources  of  the  wisdom  and  patriotism  of  the 
great  republican  Fathers. 

In  this  I  claim  only  the  merit  of  patient  investigation  and  thorough  research,  and  I  cannot  omit  the  pleasant  duty  of  ac- 
knowIeil?ing  the  aid  I  have  received  in  tliat  labor  from  the  faithful  co-operation  of  my  friend  Georoe  Turner,  Esq.,  of  New- 
port. R.  I.,  who  was  originally  associated  with  me  as  counsel  in  these  causes,  but  wlwse  ill  health  deprived  the  parties  of  hia 
more  immediate  services. 

To  THE  YouvG  Men  op  America  I  respectfully  dedicate  these  pages.  It  will  rest  with  them,  as  the  future  masters  of  the 
republic,  to  decide  whether  on  the  foundation  of  these  great  truths  popular  government  shall  go  onward  and  upward,  progres- 
sive in  "liberty,  equality,  fraternity,"  in  the  development  of  the  principles  of  American  freedom  as  expounded  by  its 
founders,  or  whether  it  shall,  under  adverse  influences,  recede  until  another  half  century  shall  find  regenerated  Euroi  e  so  far  in 
advance  of  America  as  to  require  a  greater  struggle  to  reach  her,  than  she  is  now  making  to  come  up  with  us  in  the  practical 
sovereignty  of  the  people.  B.  F.  H. 

Boston,  1848. 
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